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Backaground

The Companies Ordinance (CO) is one of the oldedt raost complex pieces of
legislation in Hong Kong. We have commenced a meyercise to rewrite the CO in
mid-2006, with a view to modernising our legal adtructure to strengthen Hong
Kong’s status as a major international businessfiaadcial centre.

The rewrite exercise is thus conducted in two pstaBlase | on provisions affecting
over 700,000 live companies in Hong Kong and PHasen winding-up related
provisions in the CO. A draft Bill covering all e | provisions will be put for
public consultation in the fourth quarter of 20@@fore the new Companies Bill is
introduced into the LegCo in the second half of 201

In the course of the rewrite, we have consulte@viaait professional bodies, the
business community and company law academics, eamtdged from company law
developments around the world, particularly in tbK, Australia, Canada, New
Zealand and Singapore. Topical public consultatioave also been rolled out prior
to the draft Bill to gauge views on more complekjsats.

Consultation

The third public consultation of CO Rewrite was dooted from 26 June 2008 to
30 September 2008. We invited comments and viewshe proposals relating to
Share Capital, the Capital Maintenance Regime aftatutdry Amalgamation
Procedure. During the consultation period, we catebl a consultation forum on
9 September 2008 and a focus group meeting on @@&ber 2008, and attended
several meetings/forums of other interested orgaioiss.

In addition to verbal comments we have collectedhase forums and meetings, we
have received 40 pieces of written submissions #0ndeputations. This document
integrates all comments we have collected duriegctinsultation periodl.

! One late submission is not reflected in the casiolu nor included in this compendium as it was not
received in time for collation and analysis.



General Comments

Deputation Comments
Tsao Yea Tann As | have previously reiterated, legal conceptsratesomething that you believe or | believe siwhat the general public
Simon believes and the yardstick is not from the profassls nor the Government, but the public.
Federation of Share| We refer to the current Public Consultation on @mnpanies Ordinance and would like to take the dppay to submit
Registrars Limited | for consideration the following proposal on enhagcthe existing procedures on replacement of lbates certificates
under S.71A of the Companies Ordinance (Cap.32).
RATIONALE
Our submission is based on the following grounds:
Costs and time span for obtaining replacementfuatiés need to commensurate with value of sharesred by the
lost certificates;
Time span for replacement of small value loss néetle shortened,
Threshold on value of shares covered by lost caatds requiring multiple public notices in Gazdte set out under
S. 71A(3)) needs to be revised to reflect the cumpeice index and justify publication costs.
PROPOSAL
Accordingly, the Federation proposes the followshgnges to S.71A:
1. Revising the threshold on value of shares calvbselost certificates as stipulated in S.71A(nfr HK$20,000 tg
HK$200,000;
2. Substituting publication of notices in Gazetighwmotices in recognized newspapers;
3.  Shortening notice period and reducing the nundfepublications of Notice of Intention to Issue WeShare
Certificates.
In addition, companies, in particular companietetison the Hong Kong Stock Exchange, may from tion&me issue other
securities, such as registered warrants, we wdléd tb request the SFC and the Team to consideffeasibility of
incorporating in the Companies Ordinance explipplecability of S.71A to such other securities sot@ enhance clarity of

the said section to market practitioners.




KPMG

Overall we are supportive of your proposalsriform in these areas of the Companies Ordinauégr. detailed responses

to the questions you have posed are set out ip@enalix to this letter.

MTR Corporation
Limited

We welcome the decision by the Financial Servicesthe Treasury BureauRSTB”) to consult the public on legislative

proposals to improve various provisions in the Camgs Ordinance (Cap. 32 of the Laws of Hong Kong).

We write in response to the Consultation Paper bares Capital, the Capital Maintenance Regime ard Statutory
Amalgamation Procedure (th€6nsultation”) issued by the FSTB in June 2008.

In the process of reviewing the Consultation, weehaonsidered any features unique to MTR Corparnationited
(“MTR”) and whether MTR will be affected in any partiaulvay by the amendments proposed by the Consuitati

With reference to paragraph 2.18 of the Consultatise note that under the proposed changes tohhe sapital of
companies and the implementation of a no-par regf8d B proposes “to provide a legislative deeminmgyision for the
amalgamation of the existing share capital amouttt the amount in the company’s share premium awcéand alsa
capital redemption reserve) immediately beforerthgration to no-par share capital”. As a conseqaesnd as set out

paragraph 2.19 of the Consultation, the existimgyesltapital amount, the amount in a company’s spamium account
5

and its capital redemption reserve will become sinidiutable except in the limited circumstances nvebare capital i
distributable.

You will recall that, at the time of MTR’s privatison in 2000, Government set up in MTR a speaakrve called th
“capital reserve”. This “capital reserve” may lsed only to pay up unissued shares in MTR alldtetdonus shares. Th
was achieved by Section 42 of the Mass TransitwRgilOrdinance (Cap. 556 of the Laws of Hong Kongy) Articles
132(d) to (f) of MTR’s Articles of Association, asclosed, and creates a unique position for MTR.

Although paragraph 2.19 of the Consultation prositteat “to avoid hardship to companies which wdake the permitted

uses of share premium that they enjoyed prior tgraion to no-par, we propose to preserve subsignthe currently

permitted uses of the share premium for the amstamiding to credit of the share premium accountrieethe migration to

no-par”, there is no proposal to “protect” in a gB&nway any other account akin to that of MTR’&esjal “capital reserve”.

While we understand that more complete detaildinglao this proposal and the draft wording of teéevant legislative
deeming provision are not currently available, wbrsit that when developing this proposal in theftd@all for further
public consultation, FSTB considers not only a g “to preserve substantially the currently péedi uses of the sha
premium for the amount standing to credit of tharslpremium account before the migration to no-pat’also any othe
account akin to that of MTR’s special “capital nesg.
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Mandatory Provident While we do not have any comments on the proposalthe consultation paper, please keep us inforredhe
Fund Schemes development of the proposals as they may neceassibaisequential changes to the MPF legislation.

Authority

The Hong Kong The consultation paper has set out different prastiadopted by overseas jurisdictions, withoutililegathe rationale
Association of behind the Government’s proposals for the commersdb understand its various considerations asdsaswhether ther

e
Banks is a local demand for the proposed changes. latisl changes should be a matter of whether tleegeneed for the

changes rather than which jurisdiction we shoultb¥a It would thus be more helpful if the consilon paper contains
the considerations the Financial Services and tieasliry Bureau (FSTB) has undergone in makinggbennmendations
being put forward for public consultation.

Furthermore, we would like to comment on the speg@foposals in the consultation paper which haastiqular relevance
to our members as creditors.

The Hong Kong | would like to let you know that our Associatiorembers have made no comments on the subject.
Association of
Restricted Licence
Banks and Deposit-
taking Companies
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CLP Holdings
Limited

We support the FSTB’s initiative to rationalise thigare capital rules in the Companies Ordinancggbhp the capita

maintenance regime. Before going into the detaslemiments on the various proposals set out in tres@tation Papel

we would like to make the following general obseiom

We understand the political difficulties arisingpin an uninformed, but widespread misconception, t@nhehow, shar
capital represents a locked-in cash reserve aVaitatshareholders, including in the event of ldgiion. However, we d
not think that the policy behind capital maintermmegime should be dictated by political sensiiwithich rests or
misconception of purpose and importance of shgvé¢ata Instead of continuing an unsatisfactory antbated regime, w
believe that Government, with the support of thedaenics and industry professionals, and referendibd develope

practices elsewhere, could and should tackle thef@xplaining to legislators and opinion formessat is actually at stake

and what is sought to be achieved.

We also believe that preserving into a revised Camgs Ordinance an outdated capital maintenana@eegill contribute
to frustrating one of the objectives of the currenmpany law reform process — provide Hong Konghvet modern
company law benchmarked against emerging globatiatds and attractive as a jurisdiction for incoagion.
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The British Chamber

of Commerce in

We are pleased to attach our submission on théoaplt consultation which represents the views ofroembership. W¢
would underline the comment that there should bkegislative control over the setting of the isguige — there is no sug
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Hong Kong control at the moment when shares are issued r@naiggm over par.
Hong Kong The present consultation covers share capital (€ha}), the capital maintenance regime (Chaptearg) statutory
Monetary Authority | amalgamation procedure (Chapter 4). From the petiyg of banking supervision, the HKMA’s objectveegarding ar

authorised institution’s capital is that the ovkelabel of capital should be adequate to absorbdssvhich are not covere
by a sufficient volume of profits, thus ensuring ttontinuity of the institution and the protectioindepositors. As set ol
in the Seventh Schedule to the Banking Ordinand®)(Bnaintaining financial resources which are adéguor an
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institution’s nature and scale of its businessnis of the criteria for continuing authorisationtbé institution. In the cas
of locally incorporated authorised institutions gplthis criterion will mainly be satisfied by thestitutions complying with
the minimum capital adequacy ratio (CAR) requiremamder section 98 of the BO and the Banking (GdpRules and
Banking (Disclosure) Rules (the Rules collectivaltyade by the Monetary Authority (MA) under the BDhey are als¢
required by section 69(2)(b) of the BO to notifye tMA in writing if they make any reconstruction thfeir capital. In
practice, we also rely on the current capital neahce regime as set out in paragraph 3.3 of theuttation document t
ensure that the Als adhere to prudent capital reaarice principle. Our comments set out in theofahg paragraph
mainly focus on the issues which may have implaation our current supervisory regime.

We do not see the proposal of introducing a mamgato-par value share regime for all companies u@tepter 2 will
have any adverse impact on our capital adequadyneegs mentioned above. The BO and the Rules icoutaious
references to paid-up share capital and balansha® premium account. Assuming a mandatory sysfem-par value
for shares is adopted, these references will neellet reviewed to see if any consequential amendnsenequired,
Regarding Chapter 3, we agree that the current ftashtest-based solvency test requirement sho@drodified by
including also a balance sheet-based test, giveartuments set out in the document. Neverthelesseed to emphasis
that if any reform options proposed in the consisitadocument is adopted, it would remain in oyvesuisory interest tha
Als discuss with the MA their plans to reduce trapital or repurchase of their own shares so ansore that the Al

continue to maintain an adequate CAR after thegseg reduction or repurchase, in addition to tb@mpliance with the

solvency test requirements. We will also neecetoew the implications of any reform options adalpb® our supervisor
policy and guidance, particularly for those relgtio the capital adequacy requirements, and consldgfications where
necessary. One example is the supervisory treatofiegreasury shares under the Banking (CapitaleRuFinally, we dg
not have any comment on the issues raised in Ghépte

The Hong Kong
Institute of Chartere(
Secretaries

The Institute fully supports the initiatives takley the Administration to modernize the current talpnaintenance regim
dwhich may be somewhat out of date and not in pén imternational practices prevailing in other gdlictions. That said
changes can only be effective if they are introduesd implemented in a gradual pace. A sufficipatiod of
transformation will help facilitate learning andagdation without causing confusion and resentment.
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Consumer Council

It appears that the proposalfiénGonsultation Paper have no direct and immin@qmiications on general consum
interest. The Council therefore has no specifimm@nt on the Paper. Nevertheless, the Council balhappy to bé
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advised of the draft Bill which may contain moreaiks when it is published.




Compendium of Responses

Question 1

Do you agree that Hong Kong should adopt a mandatgrsystem of no-par for all companies with a shareapital?

Li & Fung Limited

Yes

Tsao Yea Tann
Simon

We do not agree with the document stating thatvphre has no practical value. Every system shbaick its referenc
point and ‘par’ value’ is such. To a layman, la@ only recongnize the value as ‘share capital’ thiadl is the amount g
his share and contribution to the investment. Wistmemember the six user groups of financial statés — the existin
shareholders and management are not the paramsers but potential investors’ interest should benainto account
especially when we seek for a position as an iat@nal finance center, we should not be too flexibecause i
compromise our control over the potential thredthe companies being registered.

= (=

Swire Pacific
Limited

No. We support a voluntary system, like those etalvare and the British Virgin Islands. We beli¢hrat Hong Kong's
companies legislation should be facilitative rattiean prescriptive. One of the reasons for theess of Delaware (i
which it is estimated that 60% of all US companées incorporated) and the BVI in attracting incogtmns is the
flexibility which their non-prescriptive companigsgyislation offers. If Hong Kong wishes to encage incorporations, w
think it would be a backward step if companies \Wwhigsh to could not opt to use par values. Ifddgantages of a no p
value regime are as clear cut as the ConsultatapeiPsuggests, legislation enabling companies aossghno par value

they wish should lead to most companies choosing inost companies choose it, the administrabiveden of having twg
systems will not be great. If they do not, thislwigé evidence that the benefits of no par value maybe as clear cut &
suggested.

The articles of companies (like ours) whose shagtal is divided into classes of shares havinded#nt par values
typically provide (as do our articles) that dividsnand winding up distributions are divided amoreghers in proportiof
to the amounts paid up on their shares. Our cogpahare capital is divided into A shares of HKq@ value each an
B shares of HKc12 par value each. When we payideafid of, say, HKc10 on each A share, we must kameously pay &
dividend of HKc2 on each B share. Abolishing palue would mean that we might no longer have thesot basis (the
par value of a fully paid share being the samé&asamount paid up on it under present legislatiomjt not being clear tha
paid up would have the same meaning under the adededislation — it could include amounts paid ypaay of share
premium for example) for paying different dividenals different windingup distributions to our A and B shareholdg
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This would result in a very substantial transfervafue from our A shareholders to our B sharehaslderd would b
inequitable and wholly unacceptable. We note titention in paragraph 2.9 of the Consultation Pdpemtroduce
“legislative provisions to ensure that contractrights defined by reference to par value ...will & affected by th
abolition of par”. If a mandatory no par regimeangoduced, it is clearly essential (both for te@asons give above and|in
order to avoid a possible conflict with the protestafforded to private property rights by Artid@5 of the Basic law) that
the legislation preserves existing class rights tikose of our shareholders as well as pvasg ordinary contractual right
In particular, the legislation must make it clelaattreferences to amounts paid up on shares tlesrtdf association and
other documents are to the amounts paid up onaheglue of the relevant shares before they wenearted into no par
value shares. For completeness, we should addithia¢ legislation does not preserve our shamdrsl class rights, we
could not be sure that resolutions put to our di@ders designed to restore the status quo woulgalssed. As sugh
resolutions would involve the amendment of claghts, they would have to be voted on and approlgd$% majorities
by each class separately. Our B shareholders wwaheé no economic incentive to vote in favour folations which
would deprive them of a windfall.

Cathay Pacific
Airways Limited,
Hong Kong Aircraft
Engineering
Company Limited

No. We support a voluntary system, like those etalvare and the British Virgin Islands. We beli¢hrat Hong Kong's
companies legislation should be facilitative rattiean prescriptive. One of the reasons for theess of Delaware (i
which it is estimated that 60% of all US companées incorporated) and the BVI in attracting incogtmns is the
flexibility which their non-prescriptive companigsgyislation offers. If Hong Kong wishes to encage incorporations, w
think it would be a backward step if companies \Wwhigsh to could not opt to use par values. Ifddgantages of a no p
value regime are as clear cut as the ConsultatapeiPsuggests, legislation enabling companies aossghno par value

they wish should lead to most companies choosing ihost companies choose it, the administrabiveden of having two
systems will not be great. If they do not, thislwigé evidence that the benefits of no par value maybe as clear cut &
suggested.
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Gordon Jones

| agree that Hong Kong should adopt a mandatortesy®f no-par shares for all companies with a sleapstal for the
reasons set out in paragraphs 2.3 to 2.8 of therpdje overwhelming majority of companies formed aegistered in
Hong Kong have very small amounts of issued shaital and par value only introduces an unnecestzggl
complication for these companies. All the princigalmmon law jurisdictions, most of which are magmmmercial
jurisdictions, either have moved or will move to-par regimes and, if Hong Kong does not follow sw¢ shall be out of
step with other comparable commercial common lavisglictions. Furthermore, par value is preciselg tiind of
anachronism which should be removed in the cordeatmajor rewrite of the Companies Ordinance @iseinoval has nat




only structural implications for the Companies @atice but also implications for many other pieceegislation and
cannot be handled in the context of piece mealmefo

Arthur Lam & Co.
CPA

No, we do not agree. We think the current pare/&las a long historical. We do not see the appearadvantage of th
“no-par value” system over the “par value” systevile suggest the “no-par” may be a choice.

The Law Society of | Yes
Hong Kong
KPMG Yes, we agree with this proposal, for the reasehsust in paragraphs 2.3 to 2.8 of the Consultafaper.

Clifford Chance

and Malaysia will follow suit in the near futuregvagree that Hong Kong should adopt a mandatotgrsysf no-par for al
companies with a share capital.

Whilst we appreciate that non-Hong Kong compani&symng on business in Hong Kong will not be aféettby the
amended CO (as they will continue to be governedhieylaw of their respective places of incorpomatiat would be
essential that any HK legislation and rules thatlypo non-Hong Kong companies e.g. the SFO and.isteing Rules be
amended to cater for both par and no-par valueeshan particular, there are many listed compaimesrporated outsid
Hong Kong (e.g. the Cayman Islands and Bermudagreva par value shares regime is still in place.

Chartered Institute o
Management
Accountants Hong
Kong Division

fYes. The adoption of mandatory no-par system woelgimpler for all concerned. Other countriesehastopted the ng
par system with good results e.g. Singapore as 8@@danuary 2006.

The Chinese Generd
Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

Yes. We do not object that Hong Kong adopt a memmgasystem of no-par for all companies with a sheapital as we
agree that there is no essential difference betwesdrare of no par value and one having a par value

Given that jurisdictions such as Australia, New |Zed and Singapore have already adopted a no-ganegand the UK

D

)]

Ho Tak Wing

| absolutely disagree in this issue. Concerningpaofor all companies with a share capital, betdomg Kong is going tc




put it under a mandatory system, there are tweess$o be further considered, namely (a) what vélitthe mechanism in
determining the no par value of the share capatiadt (b) what will be the basis in ascertainingdbeuracy of the capita
duty on the authorized share capital. If the edaituty is dispensed with, what will be the basisddetermining issuing
shares of the company?

Hong Kong
Stockbrokers
Association

Agreed.

The Hong Kong
Association of

We generally support the proposal of adopting g@oregime in Hong Kong as it should enable simat&ounting since
there will no longer be a need to segregate stepiat and share premium accounts.

1%
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Association of Hong
Kong

The Association of
Chartered Cetrtified
Accountants

Share Capital — No-par system

In view of the global trend, ACCA Hong Kong in peiple supports the adoption of a mandatory systenogar value for
all companies with a share capital. However, we arparticular concern that the transition to sacmandatory no-par
system will undoubtedly impose a burden on smathganies which have only small scale operations. swggest that
concerns of small companies be addressed.

As consequential amendments to all relevant ruteslegislations such as the Securities and FutOreénance and th
Listing Rules will be required, ACCA Hong Kong i$ the view that the adoption of such a no-par sysshould be
adopted subject to enactment of all these prop@sedndments which on the other hand should go thrqargper
consultation exercises. Sufficient time shouldoabe ensured to allow education to the public sdoaremove their
confusion.

1)

CCIF CPA Limited

No, we do not agree that Hong Kong should adopaadatory system of no-par for all companigth a share capital. The
“no-par” system should be applicable only to newlgorporated companies and those existing compamiesh opt to
migrate to it. Accordingly, the optional no-passym for the companies which have already beenpocated is proposed.

10



Canadian Certified
General Accountant
Association of Hong
Kong

5certain extent, a share capital account with pdmevanay be clearer to investors of the number @fresh (thus thei

We are indifferent to this issue since accountirggssionals are well aware the nature of the spigmaium account. To

proportion) without referring to the detailed notes

CLP Holdings
Limited

We agree that Hong Kong should adopt a mandatatgsyof no-par for all companies with a share eapit

The British Chamber

of Commerce in
Hong Kong

This is a difficult question. Hong Kong has ov&0@00 companies on the register, who will needperate under the

proposed no-par regime, were it to become mandatorite countries who have adopted no-par so hawdefaer
incorporations (i.e. Singapore, New Zealand , Aalstr) and all require an individual director to besident in the

jurisdiction (this is not something we suggestHit, as raised in our previous submission relatmghe second companies

ordinance consultation). As long as existing commgxs, some of who have share premium accountsrapeiy caterec
for, it may be possible to move to a mandatory apgthare system. However, a mandatory no-parmyistéess flexible
in terms of there being less choice, than in aesysthich has both a par value and a no-par valyimesopen to individual
choice. To move 650,000 companies to the propasedno-par share regime when perhaps only 10,08y reeed it is
the big question. Is that the right thing to db@rthermore certain companies may find that thexelsme use for shay
premium account and / or capital redemption reserve

We think it will take a long time to move to a narshare regime in the UK, as they are waitingafoamendment to the

EU capital rules.

Stephenson
Harwood & Lo

We agree with the proposed adoption of a mandatgstem of no-par for all companies with a sharetabp
Our reasons are:

1 Increased flexibility. Shares trading at a high market price can belyeasb-divided, thereby increasing
marketability. Conversely, if the market price rthspped below the nominal value, capital can bgedaat the
market price without the problem of shares beisgesl at a discount.

2 Simplified accounting and disclosure For instance: (i) there would be no need fohare premium account; and
(i) companies would not be restricted to an igstee at or above the par value.

3 Less confusion Investors are primarily interested in the prdjooiate size of the investment and not an arbitrary

monetary denomination. Creditors no longer relytlodm nominal value as an indication of financiadbiity. Par

11
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value may lead to confusion and provides an owtellateasure of value. More important measures loevaclude
measures such as earnings per share and net alsget Yhese are more accurate indicators of a anypvalue.

4 Legal formality. Par value has little commercial impact. In fdet concept has resulted in complicated rules as
the requirement for a share premium account andblailption on issuing shares at a discount. Theneo reasor
why companies should be required either to issaeeshat a fixed value, which may be substantidigva their
current market value, or be artificially constraires to the number of shares it may issue. Theptexoof a no par
value system represents an important step in ttlemdsation of company law.

The Hong Kong ésS f
Chinese Enterprises
Association

Arthur K.H. Chan & | Yes

Co.

Tricor Services
Limited

Yes, we agree that Hong Kong should adopt a mandaystem of no-par for all companies with a slwaeital.

On a related issue, currently, there is no promisiothe CO allowing a company to convert its sheapital from one
currency to another. In a no-par regime, couldmmany convert its share capital which was issuaednie currency tc
another currency freely. If not, would SCCLR calesitaking this opportunity to introduce the rel@vprovision into the
CO allowing a company to convert its share caitah one currency to another in both the no par@ardegime.

The Hong Kong
General Chamber of
Commerce

Yes.

Hong Kong Bar
Association

The Bar supports this proposal for the reasonediat82.1 to 82.8 of the Consultation Paper.

The Society of
Chinese Accountant
& Auditors

Yes, we agree.
S

The Hong Kong
Institute of Chartere(

In general, the Institute favours that Hong Kongudti adopt a mandatory system of no-par for all gantes with a shar,

l capital. Such system is adopted by more counimi¢isis world which represent the majority trendlongside with such

12



Secretaries

change, our company legislation shaiglal contain provisions to allow conversion of gheapital from one currency {o

another bearing in mind that Hong Kong is an iraéonal finance center attracting corporations anaivestors from al
over the world. That part is lacking at the momardur current legislation.

Hong Kong Institute
of Certified Public
Accountants

Yes, in principle, we support the proposal of adapa mandatory system of no-par for companies wisihare capital, fg
the reasons put forward in the consultation paper.

We would tend to accept that the concept of “pdue/aof capital does not have any necessary coiorestith the

financial strength of a company and it does noe@\wlear indication of the real value of the shamethe company. We
also understand that, generally, the concept of/glaie, paid-up share capital, etc. may in practicéonger be relied upon

by creditors and shareholders for their protectaorg that they would look to other measures founr@see.
However, we believe that there may still be perocepby some members of the public that paid upeslapital is ar

important indicator of a company’s financial resms, which is given weight by the fact that capiégjuirements are still
imposed on certain companies, such as those itategusectors (e.g., authorised institutions, pamsto Schedule 7 of the

Banking Ordinance (Cap. 155)). This being the cdddong Kong moves to a no-par regime, partidyl#rthe existing

capital maintenance regime is substantially alterettar and adequate explanation of the backgromyrehd the rationale

for, this change needs to be given to the public.

In addition to the more direct legislative changest would be required if the no-par regime is pplg across the board

other consequential changes would need to be noddgislation, rules and regulations, such as:

a.  Securities and Futures Ordinance (Cap. 571)h segard to determining the percentage level latitn to notifiable
interests and short positions (s. 314)

b.  Stock Exchange Listing Rules - with regard te Hasis for the calculation of the annual listieg bf listed issuers

(Appendix 8)
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Question 2

Do you agree that a

par? If you think another period more appropriate, please specify what that is and your reasons.

period of about 12 months woulde reasonable for companies to review their arrargments before migration to no-

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay

If, notwithstanding our view that migration to n@rpshould be voluntary, the migration is compulsamge would
recommend a much longer migration period, say ywars. A large company will need a considerablewarhof time to

Pacific Airways (a) do sufficient due diligence to understand tbasequences of the change and (b) address thoseqtmmces. As is

Limited; Hong Kong | rightly indicated in paragraph 2.10 of the CondidtaPaper, companies may wish to make their ovamghs to documents

Aircraft Engineering| affected by the change (notwithstanding any deerpnogisions in the no par legislation). They médgoahave to make

Company Limited | such changes where the deeming provisions do mpdy &ur do not apply satisfactorily) or the docurtseare not governed
by Hong Kong law. Agreeing changes with contraxtrderparties could be a time consuming process.

Gordon Jones | agree that a period of 12 months isasonable timeframe for companies to reviewr tagangements before the
mandatory migration to a no-par regime.

Arthur Lam & Co. | We think the 12-month period may be a sufficientetiallowed for listed company. We propose a logace period to

CPA allow the private companies to make the transitsay, 24 months or even 36 months.

The Law Society of | The period should be not less than 24 monthss dfuite usual for businesses in Hong Kong to bdaethout by a large

Hong Kong number of single-purpose companies in a group uca@mon control. For groups such as these, maragemll have to
review the arrangements of each of the group compdrefore migration to no-par. In these situajdi? months would
not be adequate.

KPMG Yes, we agree that a 12 month period seengasonable transition period, particularly if thevnegislation assists the

transition by including a statutory deeming prosisias is envisaged in paragraph 2.9 of the CatguitPaper.

Clifford Chance

We believe 12 months would be reabde.

Chartered Institute o
Management
Accountants Hong
Kong Division

fWe would recommend a slightly longer period of 8828 months to enable companies including thosa different
accounting year end periods to cope with the worthiange to non-par.

The Chinese Genersa

23«
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Chamber of
Commerce

5 5vNlo 6 f

Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on Question 2-11

Ho Tak Wing Yes, agreed.

Hong Kong Agreed.

Stockbrokers

Association

The Chinese éS 7 12Y) B *5 8 B. f
Manufacturers’

Association of Hong
Kong

CCIF CPA Limited

No, the time period given is bette be 18 months as the secretarial matters ¢dicesmall and inactive companies &
addressed only on the filing of their annual resurtHowever, it is more appropriate to preservepduevalue system as
choice available to the existing companies.

Canadian Certified
General Accountant
Association of Hong
Kong

1°2)

If the no-par share proposal is accepted, a tiansitperiod of 12 to 24 months is appropriate.

CLP Holdings
Limited

The migration from a par value share regime to-parovalue share regime requires amendments tMémeorandum anc
Articles of Association, which in turn require appal from shareholders of individual companies.oider to minimise thg
inconvenience and costs to companies in the magrgirocess, it is recommended that companies ke ¢4 months t¢
review their arrangements, including amending treedrandum and Articles of Association for the pggof conversior
into no-par value share regime at the next anneakal meeting following the mandatory conversimstéad of having
the need to organise an extraordinary general nge@dr the purpose of conversion).

The British Chamber

of Commerce in

See our comments in 1 above — we would stronglfepreo-par to be optional rather than mandator®. nibnths is toc
short. 24 months allows time for companies witloagl accounting period to be accommodated. Thanjsvay a very

are
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Hong Kong significant change to the regime affegtimare capital in HK; we would also like time tnsider in detail the drafting ¢
the statutory deeming provision mentioned in thestitation Document (“CD”). l.e. the concept thhtue capital ang
share premium (or, capital redemption reserve)valmerged into and treated as one, after the ehangp-par.

Stephenson We agree that the proposed 12 months is a reasopabbd of time for companies to review their agaments befor

Harwood & Lo

migration to a system of no-par. This comparesotoe other jurisdictions, such as:

(@) Singapore The relevant provisions in the Companies (Amenajnéct 2005 were passed by the Parliamen
Singapore on 16 May 2007 and the Act took effec36nJanuary 2006, which was around 7.5 months. |akéw

f

D

t of

conversion period was provided, the change to goaovalue system was deemed in law. For examplg, an
memorandum of association that provided for panevaind an authorised share capital was deemecedidgtiaw.
(b) New Zealand New Zealand introduced the change to a no-parevsystem through the enactment of the Companies
Act 1993 on 28 September 1993 and the deemingsoma came into effect 9 months later on 1 July199
The Hong Kong 12Y)9: 18Y );< f
Chinese Enterprises
Association
Tricor Services We opine that 12 months would be too short an impl&ation duration given the underlying potentianplexities for
Limited certain companies. Accordingly, a 2-3 years duratvould be more appropriate.
The Hong Kong We would suggest that the period for companieg¥eew their arrangements before migration to nogberuld be at least
General Chamber of 24 months. We would not consider 12 months todegjaate time for companies to review their docushiantd make any
Commerce necessary changes, given the number of companielyéa, particularly in larger groups.
The Association of | In terms of the transitional period for the migoatito no-par, ACCA Hong Kong suggests that a tiamaf for two
Chartered Certified | consecutive annual general meetings should be efldar all companies.
Accountants
Hong Kong Bar It is not entirely clear what it is intended themqmanies should do during the period of 12 monthsylat consequence will
Association follow if the companies fail to “review their docemts before the conversion is effected” within thatiod. Subject to
that, the Bar considers the proposed period of d8ths is reasonable for companies to review theangements before

migration to no-par.

The Society of

Yes, we agree.

16



Chinese Accountants
& Auditors

The Hong Kong
Institute of Chartered
Secretaries

The change from a par value regime to a no-parevahare regime requires amendments to the M&A loéaicerned
companies. That will take some time. 12 monthsnse® be too short. The Institute suggests thatpamies are to b
given 24 months to implement the changes oncedkgan value share regime is introduced.

[¢)

Hong Kong Institute
of Certified Public
Accountants

We agree that a reasonable time should be alloaretbmpanies to review their arrangements befoggation to no-par.

As mentioned in paragraph 2.10 of the consultadonument, such period ig0* allow companies to tailor their ow
changes if they so prefer This may require conducting a general meetihghareholders to approve relevant changes
company's constitutional documents. In order toimise any disruption to existing companies, sigfit time should bg
allowed for companies to seek shareholders’ appraivthe relevant changes at an annual generalingeefAs such, we
propose that a period of 24 months would be mopeagpiate.

In addition, it would be helpful, in this regard, more information could be provided as to the eigmee of other
jurisdictions in this regard, e.g., Australia, Néealand and Singapore.

to a

A%
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Question 3

Do you agree that there should not be any legislat control over the setting of the issue price ohe no-par shares?

Li & Fung Limited

No

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes. We agree that there should be no such Iégesieontrol.

Gordon Jones

The question of whether there shoaildnly legislative controls over the setting of ig®ue price of the no-par shar

depends on, as stated in paragraph 2.16 of the,ghpeefficacy of Hong Kong’'s governance systevidhile there is now a

whole raft of shareholders remedies under the prans of the Companies (Amendment) Ordinance 2004ctors’

fiduciary duties are not yet codified and, whetbemot this happens, depends on the results otansultation in the
context of the second consultation paper. Furtheznmth Australia and Singapore, which are magonmercial common

law jurisdictions, have not introduced specific isd@tive controls and, precisely because they asgomcommercia

jurisdictions, | would be more inclined to followeir precedents than the precedent of New Zealdndhws not a majof

commercial jurisdiction.

It should, however, be noted that, as both Austratid Singapore have codified directors’ dutiesiy thtatutory governang
systems are more developed than that in Hong K@ongsequently, we are not completely comparing Witk like and |
would recommend that the need for specific legigatontrols on the issue price should be kept umeeiew in the
context of whatever decision is made on the caalifon of directors’ duties.

Arthur Lam & Co.
CPA

If the no-par value system may be an alternatiweceh the decision may be rested upon the compamggier.

The Law Society of

Yes. The existing rule against issue of sharesvb@lar value does not provide any safeguard agthesissue of share

Hong Kong below what they are worth either. The move to garegime is not a reason for legislating howslissue price is to b
fixed. This should remain the responsibility of thoard acting in the interests of the company.
KPMG In respect of the pricing of new shares, congsurrounding the codification of directors’ @stiand/or statutory protectic

es

n

for minority shareholders exist even under a p&ueseegime, since par value is often consideradbier than an individua
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share’s fair value. Therefore, we do not consttiat the abolition of the par value regime in itggVes rise to a need to
introduce legislative control over the setting loae prices.

Clifford Chance

We believe any legislative contwgkr the setting of the issue price of the no-pares will be unnecessary, and is agalinst
the principle of Hong Kong being a free trade econo

Chartered Institute o
Management
Accountants Hong
Kong Division

fYes. Any legislative control may involve settindpig&rary amounts or limits, which in most cases Wduinder rather than
facilitate the procedure. Let the market/managdrdeaide on the appropriate level of the issuegpoicthe non-par prices.

The Chinese Geners
Chamber of
Commerce

= tGH >pH?@A ( B, Cl DEC I$e ¢[p F scee 2 C@ G56e  Hf

Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on Question 2-11

Ho Tak Wing There should not be any legislativetoarover the vetting of the issue price of thepa-shares. However, the Company
Ordinance and/ or the Listing Rules Provisions sh@mpower the statutory auditors to examine theveat documents
such as minutes, statutory declarations, or angrathdit evidence to ascertain the validity ofbasis in reaching such np-
par value of the shares.

Hong Kong Agreed.

Stockbrokers

Association

The Chinese AlE o HF >0eez C(® f

Manufacturers’

Association of Hong
Kong

The Association of
Chartered Cetrtified

Share capital — Issue price

In view of the recent development of corporate goarce in Hong Kong where the fiduciary duty sysemd minority
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Accountants

shareholders’ protection have beendbron line with international standards, we coesithat it is not necessary, at le
for the time being, to impose legislative contreéothe setting of issue price of the no-par shares

ast

CCIF CPA Limited

Yes. The focus should be on ttnergjthening of the fiduciary duty system and mityaremedies but not on the setting
the issue price of the no-par shares.

of

Canadian Certified
General Accountant
Association of Hong
Kong

While there is no legislative control for the shamemium or share discount, we do not think thera ineed for an
5 legislative control.

CLP Holdings
Limited

We agree that there should not be any legislatwverol over the setting of the issue price of tbepar shares.

The British Chamber

of Commerce in

If we move to no-par, there should be no legistatientrol. The share issue price would be a méitethe director(s). I
practice the extensive number of HK shelf compamesrporated will probably continue to have 1 ghesued at sa

Hong Kong HK$1. Shelf companies do not exist in the same imagingapore, New Zealand or Australia, as in H&wmyng. Any
problem regarding this area may mean that offsebedf companies (ie British Virgin Island companiedl become more
user friendly than Hong Kong companies. We wouldags prefer measures which encouraged the useonfyHKong
companies over companies from other jurisdictions

Stephenson We propose that there should be no legislativerobmtith respect to the determination of the minimprice at which &

Harwood & Lo

share can be issued.

Our reasons are:
par value does not effectively protect shareholders
par values have been reduced to meaningless lavesal

power to set the minimum value of a share provgigBcient protection to shareholders without tkeed for extra layers @
regulation via legislation.

price, amount to an additional burden, cost artallitg that directors and companies will be relutdtéo take on.

Fiduciary duties of directors are well developed astablished in Hong Kong. In light of this systegiving directors the

There have been proposals to: (i) require diredtocertify that the issue price is fair and readnea to the company and a
its existing shareholders; (ii) impose a criminabllity; and (iii) require a report setting outetlreasons for a low issue

I

A

=

20



We disagree with these proposals and feel no fughfeguards beyond the current fiduciary dutiesreacessary. Given
that par values are commonly low and (as obserleded usually do not reflect the value of the conypahareholders are
effectively protected by directors’ fiduciary duielready. Removing the par value limitation withtnin our view,
materially change the current practical situation.

The Hong Kong A“a | FJKF C(3v L Nf

Chinese Enterprises

Association

Arthur K.H. Chan & | Yes

Co.

Tricor Services Yes, we agree that there should be no such legisledntrol.

Limited

The Hong Kong We would not support any legislative control oves setting of the issue price of no-par sharess 3tould be left to the

-

General Chamber of directors to decide in accordance with their fidugiduties, as is the case now when directors m@terthe price at whic
Commerce shares are issued.

Hong Kong Bar The Bar does noagree with the recommendation against legislatimgany controls on the setting of issue price.eTh
Association South African model discussed in 82.15 provideslgective and reasonable basis with regard to timemmm price upon
which the shares can be issued. It also providesiportant safeguard to the existing shareholutetisat they will not find
the value of their shares diluted or reduced witlamy satisfactory explanation put forward by theaBl of Directors and
without their consent on the issue.

As an alternative to the South African model, theimum price can also be set by reference to thesset value per share
at the time of the proposed issue, which is adad objective basis in assessing the value offthees in a company.

The Society of Yes, we agree.
Chinese Accountants
& Auditors

The Hong Kong Agree.
Institute of Chartered
Secretaries
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Hong Kong Institute
of Certified Public
Accountants

If the directors’ fiduciary duty in these circumstas relates essentially to ensuring that the cagnpeceiving adequate
consideration for the issue, as suggested in pagpag?.13 of the consultation paper, then primaefatiere would seem to
be an argument for some degree of control to endaiethe interests of any existing shareholdeesadso taken intg
account. However, without more information regagdihe rationale for the different approaches astbjpt New Zealand
and South Africa in relation to equitable treatmiemtexisting shareholders, it is difficult to corant upon these, or other
possible options, except to say that the New Zekdgaproach appears to be more flexible.
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Question 4

Assuming the abolition of par value while the exishg capital maintenance rules are largely maintaing, do you favour:
(&) The abolition of the merger relief; or
(b) Its application to the amount in excess of theubscribed capital of the acquired company attribuable to the shares acquired o

cancelled; or

(c) Some other alternatives (please specify)?
Please provide reasons.

Li & Fung Limited

Yes 4(b)

Tsao Yea Tann
Simon

As regards to merger and reconstruction reliefs beleve it should be viewed as a tax issue rai@n an accountin
issue. The merged company or being acquired coynwaich excess over the fair value of its asseisgopecognized a:
goodwill should not be distributed because it wasedl on an assumption of future earnings. Un8lftiture benefits ca
be materialized, it is inappropriate therefore igiribute the future profits from the merged comypaihikewise, if you are
anticipating a loss in future profits by acquiriagcompany, we cannot see why the management siseekl for an
uncertain discount but not running a brand newriess? The effect of goodwill and negative goodeat lead to possibl
expropriation of assets for minority and thereftine proposed change is not favoured. The legisias not only for
enhancing value to existing shareholder nor relieforkload in business but moreover a protectibpublic interests.

= T

[¢)

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Merger relief should not be abolished, for the oeasstated in the consultation paper. If (b) isphed, the subscribed
capital of the acquired company will vary accordiagvhether the relevant shares were issued withitbout par value, s
giving different results for transactions which bate same economic effect. It is difficult to sew®at other alternative
would make more sense.

wn Y

Gordon Jones

It is not easy to answer this quegtind Question 5) in the absence of informatiomow other jurisdictions which have
reformed their share capital and capital mainteedegislation, such as Australia and Singaporeg hdealt with the
problem. The Australian and Singaporean precedemsld provide particularly helpful guidance givehat both
jurisdictions have abolished par value but retaitied capital maintenance rules for distributionsolwhis, subject to the
outcome of the discussion of the issues outline@hapter 3, precisely the route that Hong Kong astntikely to follow.
However, if Hong Kong decided to dispense withdbpital maintenance rules and adopt the solverstyttee issue would

D
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fall away since there would be no distinction betwgayment from capital or profits. The questigrttierefore, to what
extent merger relief should be reformed on the rapsion that the capital maintenance rules are tadtained and
distributions are to be made only from realizedipso

Paragraph 2.22 of the paper states that it wouldnolelly harsh to abandon the concept of mergezfretimpletely as thi
would mean that the full amount of the consideratieceived for issuing the shares (as opposedIlyoagportion under thg
existing law) would be classified as restricteditzdpAs section 48C was introduced to give rebafhow the proceeds of
share issues should be handled in the contextro&mger, it would be an illogical and retrogradepste revert to the
position prior to the enactment of section 48C,ohivould certainly be the case if all the proceedse to treated as part
of the undistributable capital. Furthermore, aspocate mergers, in the limited number of situationsined in sectior
48C, will probably lead to a more efficient useacdompany’s financial resources, these should esubject to the burdegn
of tying up capital unnecessarily.

Conversely, if the full amount of the consideratiwwas subject to merger relief, no restricted capwauld be recorded.
This would enable the issuing company to increéseaeserves by the whole of the consideration lier ghares of th
company in which it has at least a 90% equity mgdHowever, this could result potentially in a stamtial erosion of th
issuing company’s capital post merger, comparetl thiat of the two separate companies, without toediafeguards, a
the full amount would become distributable. | wotlidrefore not support a complete relaxation ofetkisting rules whichj,
as the paper states, would give relief beyondapislative intent of section 48C and not be inititerests of creditors.

In view of the above, | would support the retentadrmerger relief but, because par value will hbeen abolished, it will
be necessary to recalibrate the formula for transfi a certain portion of the proceeds of a shssae to the company
reserves. The proposal in paragraph 2.22 may hessilgpe solution but care should be taken to engwaethis does ng
create unnecessary complexity bearing in mind dhatof the fundamental principles of the rewritereise is to simplify
company law. In Consultation Document No. 3 on CampFormation and Capital Maintenance issued byUKe
Company Law Review Steering Group (‘CLRSG’) in Qm#o 1999, when the UK was considering the abolibbmpar
value for private companies (but retaining it faibppc companies), it was suggested that a possibleforward would be
to provide that the amount to be transferred tostiiescribed capital of the merged company shoulth®emount of the
book value of the capital and reserves attributabléhe shares cancelled or acquired in the compeiyg acquired
(paragraph 3.23).

In the event, the UK was unable to develop thisoopfurther as, given the constraints of the Secen@ Commercia
Directive, it was not possible to abolish par valhmd readjust the provisions on merger relief ia tontext of the

WU
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Companies Act 2006. However, the Australian Corpiana Act and Singaporean Companies Act may prouseful
guidance for reasons already discussed while teesviof relevant commercial and professional bodregarticular the
HKICPA, will be essential in deciding the most agmiate way forward.

Arthur Lam & Co. No comment.

CPA

The Law Society of | (a) No. The abolition of merger relief will be ungiharsh, and make Hong Kong incorporated compalaegely
Hong Kong inflexible as compared to companies incorporatedwehere.

(b) No. The merger relief should be applied toahsunt of the consideration in excess of the failue (or book value
of the acquired company attributable to the shaeiired or cancelled. The subscribed capital ef dbquired
company attributable to the shares acquired oratkeacdoes not represent the value of the acquivetpbany.

(c) None

KPMG If the existing capital maintenance rules Engely maintained, we consider it is importantrédain the merger relief

concept for the reasons explained in paragraph 2.22

We would support the approach set out in part bjhe question, as this would continue to facidtdhe upwards
distribution of the acquired company’s distributabdserves through the acquirer and beyond tortgmal shareholders g
the acquired company, which we assume was thenafitggislative intent of the merger relief prooiss.

Chartered Institute o
Management
Accountants Hong
Kong Division

fWe favour option (b) above assuming that the engstiapital maintenance rules are largely retaingdder the non-par
regime, the merger relief should be applied to dh®unt received in excess of the subscribed capitéhe acquireg
company attributable to the shares acquired oratkc In this way, the merger relief would sh# within the existing
legislative intent of section 48C.

The Chinese Genera
Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on Question 2-11

Ho Tak Wing

(@)

On the assumption of abolition af palue and retention of existing capital maintex@a | am in favor of abolition g
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merger relief.
(b) No comment
(c) No comment

Hong Kong
Stockbrokers
Association

We prefer option (b) as this will approximate tlfieet of the existing merger relief available un&8C.

The Hong Kong
Association of
Banks

regime in cases of merger or group reconstructi@ngonsider that options 4(b) and 5(b) should s#regurpose.

With a view to minimising the impact on the amowtrestricted capital arising from the proposedngeto a no-par

The Chinese
Manufacturers’
Association of Hong
Kong

Dko¥( °A ] (b) ~ ~#2370f YVvZO[ Yz _ 6 \ Of

CCIF CPA Limited

The right enjoyed before the mtgra to no-par should be preserved.

(@) No.
(b) Yes.
(c) No.

Canadian Certified
General Accountant
Association of Hong
Kong

We are in favour of (b) as it is within the curreapital maintenance rules.

JJ

CLP Holdings
Limited

Given the reasons set out in the Consultation Ragesupport (b). (i.e. the application of the neenglief to the amount i
excess of the subscribed capital of the acquiretpbemy attributable to the shares acquired or chettgl

The British Chambe
of Commerce in
Hong Kong

 We prefer (b). — Merger relief applied to the excatiributable to the shares acquired or cancedle@xcessive relief is n
given.

Dt
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Stephenson
Harwood & Lo

We favour the partial abolition of merger relies, discussed below.
Our reasons are:
Total Abolition of merger relief

The complete abolition of merger relief potentigliyesents the simplest answer and seems the logpdation if one
considers that the removal of par value makes ltheespremium account redundant. However as swggest Financia
Services and the Treasury Bureau, if the existaqgtal maintenance rules are largely maintained enea no par valug
system, it would be harsh to abandon merger rehéfely.

Partial abolition of merger relief

Alternatively, merger relief could be partially disbed. Instead of using par value, the book vallithe target could b
used. Any excess over the book value of the tavgmild constitute a premium. This would be simitar group
reconstruction relief. This would mean an amownspecified and recorded in the capital accounbeasg subject t¢
different rules i.e. the amount of consideratiordmaver the book value of the target.

We propose that the partial abolition of mergerefels the best option and the amount of considmnathat the reliet
applies to should be based on the excess oveptilevalue of the target.

Extension of merger relief to the entire considei@

This maintains the status quo as it means noneeofdnsideration for the shares is recognisedlascabed capital. This i
not a result we favour.

The Hong Kong
Chinese Enterprises

° (b)Y

Association
Tricor Services Merger relief should not be abolished for the reasstated in the consultation paper. We favousifime it gives the sam
Limited relief as the existing legislative intent of sentéB8C.

The Hong Kong
General Chamber of
Commerce

€)) Merger relief should not be abolished. It if&amiliar concept under Hong Kong law and providiexibility to
Hong Kong companies in merger situations.

(b)&(c) We do not have a firm view on which parttbé proceeds from the issue of shares shouldfgdati merger relief
as this is perhaps an area where the accountamtigsbwould express a more informed view. Howewer,can

[1%)

)]

[72)

e

see the advantage in applying the relief to theuarhin excess of the subscribed capital of the medicompany
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attributable to the shares acquired as this wauldlve a straightforward calculation without theedtors having
to form a view on an appropriate allocation.

Hong Kong Bar
Association

The Bar supports the proposal under Question #{hj},is, the application of merger relief to theoamt in excess of th
subscribed capital of the acquired company attaibletto the shares acquired or cancelled. TheaB@es that it would b
unduly harsh to abandon the concept of mergerf rethirely as the full amount of the consideratieneived for issuing th

shares would be included within the restricted tedpn the no-par regime. This recommendationasststent with the

present approach under the Companies Ordina@@"{"

" @D D

The Society of
Chinese Accountant
& Auditors

We prefer (b) over (a) as we agree that the abalitif the merger relief on a no par system willegrelief beyond thg¢
sexisting legislative intent of section 48C andigdinore logical under the existing capital maintesgrule.

\1%4

The Hong Kong
Institute of Chartere(
Secretaries

Given the reasons set out in the Consultation Répeinstitute supports (b).
)

Hong Kong Institute
of Certified Public
Accountants

The existing capital maintenance rules are regaadduking complex and somewhat piecemeal. Howd\tbe same basi
approach is largely retained under apao-regime, then the concept of merger relief shadt be abandoned entire

[}

Under these circumstances option (b) under quedtiwauld appear to have merit and should be studieder.
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Question 5

Assuming the abolition of par value while the exishg capital maintenance rules are largely maintaing, do you favour:
(@) The abolition of the group reconstruction relid; or

(b) Its application to the excess of the considerian for the shares over the base value of the assetansferred; or

(c) Some other alternatives (please specify)?

Please provide reasons.

Li & Fung Limited

Yes 5(b)

Tsao Yea Tann
Simon

As regards to merger and reconstruction reliefs belgeve it should be viewed as a tax issue rdin an accountin
issue. The merged company or being acquired coymwaich excess over the fair value of its assetsgoeecognized a
goodwill should not be distributed because it wased on an assumption of future earnings. Unslftiture benefits ca
be materialized, it is inappropriate therefore isirtbute the future profits from the merged compahikewise, if you are
anticipating a loss in future profits by acquiriagcompany, we cannot see why the management siseekl for an
uncertain discount but not running a brand newriess? The effect of goodwill and negative goodedh lead to possibl
expropriation of assets for minority and thereftite proposed change is not favoured. The legisias not only for
enhancing value to existing shareholder nor relieforkload in business but moreover a protectibpublic interests.

= N Q

[¢)

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Group reconstruction relief should not be abolisliedthe reasons stated in the consultation papés.favour (b), since
this preserves the present position.

Gordon Jones

The way in which merger relief isedreated under the successor section to sectiGrsH8uld determine how it is to |
treated under section 48D i.e. no flexibility, cdetp flexibility or some form of compromise, asmMbuld not be logical t¢

adopt different approaches. If it is to be retajnénd proposal in paragraph 2.23 provides a pasdibkis for reform.

Similarly, Consultation Paper No. 3 issued by the€ CLRSG (pages 127-128) suggested that, in a n@paronment, i
would be necessary to replace sections 132(2an8)4) of the Companies Act 1985 (which are theéwadents of section

be
)]

S5

48D(2),(3) and (4) of the Companies Ordinance) aitirovision that, in the situation described ibsgction (1) (the issu
of shares in return for consideration of non-castets between a holding company and wholly ownédidiaries in 3

e
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group reconstruction), the subscribed share cap#alto be increased by the base value of thesasaasferred as define
in section 132(5) of the Companies Act (section @f the Companies Ordinance). Once again, it lvalimportant ta
consider the Australian and Singaporean precedmmisessential to obtain the views of the relevamhroercial and
professional bodies before a decision is takerhemtost appropriate way forward in Hong Kong.

Arthur Lam & Co.
CPA

No comment.

d

The Law Society of | (a) No
Hong Kong (b) Yes, but suggest discussion with accountantgoashether the fair valuef the assets transferred should be an
alternative to the base valoéthe assets transferred.
(c) None
KPMG As with our answer to question 4, we consittext group reconstruction relief should be retajngdh the method of
calculation of the relief to be as per part (bjledf question.
Chartered Institute gf We favour (b) in the same spirit as for the memgdief so that the existing reconstruction reliefmodified to cover the
Management excess of the consideration for the shares ovedpdke value of the assets transferred.
Accountants Hong
Kong Division
The Chinese Generall & 410 aNb ¢[6°¥ «€eé cM DIOY 1§ 2"~+ fA b
Chamber of ~£23 CéA+,hib&E,fio~+8S 0t 7 Va YVvE d. ef « \ Of
Commerce
Hermes Equity Hermes takes no formal view on Question 2-11
Ownership Services
Ltd.
Ho Tak Wing (@) Again, on the assumption of abafitiof par value and retention of existing capitaimtenance, | am in favor of
abolition of group reconstruction relief.
(b) No comment
() No comment
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Hong Kong
Stockbrokers
Association

We prefer option (b) as this will approximate tlfieet of the existing merger relief available un&8D.

The Hong Kong
Association of
Banks

With a view to minimising the impact on the amowtrestricted capital arising from the proposedngeto a no-par
regime in cases of merger or group reconstruct@ngonsider that options 4(b) and 5(b) should s#rggurpose.

The Chinese
Manufacturers’
Association of Hong
Kong

Dko¥( °A ] (b) N ~x20t7 VayYvEeEd._ ef o \ Of

CCIF CPA Limited

The right enjoyed before the mtgra to no-par should be preserved.

(@) No.
(b) Yes.
(c) No.

Canadian Certified
General Accountant
Association of Hong
Kong

U

We are in favour of (b) as it maintains the curmeagital maintenance rules.

CLP Holdings
Limited

Given the reasons set out in the Consultation Rayesupport (b). (i.e. the application of the gr@aconstruction relief t
the excess of the consideration for the sharestbednase value of the assets transferred.)

The British Chamber

of Commerce in
Hong Kong

We prefer (b), analogous to the position at 4.

Stephenson
Harwood & Lo

We do not agree with the abolition of the relieflauggest that it be maintained.

Our reasons are:As an amount equal to the base value of the assetférred must go into the capital account, tsle of
capital erosion is reduced and capital is mainthingffectively, on a shift to a no par value systehere would be n
impact on this type of relief as reference was gbvwamade to the base value of the asset and nbetpar value of th

(D
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shares. We welcome the proposal to maintain tbose48D relief.

Complete abolition of the relief would unfairly jpudice companies transferring assets as comparoetdwo longer be

able to eliminate any goodwill arising from thensaction. If the relief is abolished, when thensfaree issues shares, {
full market price (including base value and premjuoh those shares will be recorded in the capitadloant of the
transferee. In addition, the received asset vellrbcorded under assets in the balance sheet dbtievalue and an
excess above the book value to the market valudwiecorded as goodwill. Therefore, the two feots are:

1 the entire amount is locked up in the capitabaot, and
2 goodwill will arise which must be amortised ogenumber of years or capitalised against profits.
Both of the above are not desirable for compamiggecially if they are within the same group of pamies.

he

The Hong Kong
Chinese Enterprises

° (b)Y

Association
Tricor Services Reconstruction relief should not be abolished e teasons stated in the consultation paper. Waifab) since it gives
Limited the same relief as the existing legislative intd#rgection 48D.

The Hong Kong
General Chamber of
Commerce

€)) We would not be in favour of abolishing groeganstruction relief.

(b)&(c) We can see the sense in applying suchiefitel the excess of the consideration for the ehawer the base vall
of the assets transferred, although again we woeldr to the views from the accountancy bodies bather thig
is an appropriate basis of calculation.

Hong Kong Bar
Association

The Bar supports the proposal under Question fi{b}he same reason set out in Question 4.

The Society of
Chinese Accountant
& Auditors

]

We choose (b) with the same argument as Q4.

The Hong Kong
Institute of Chartere(
Secretaries

)

Given the reasons set out in the Consultation Répeinstitute supports (b).

Hong Kong Institute

The existing capital mainterendes are regarded as being complex and som@t@Emeal. However, if the same ba

32
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of Certified Public
Accountants

approach is largely retained under a no-par regihes the concept of group reconstruction reliefusth not be abandone
entirely. Under these circumstances option (b)eumdiestion 5 would appear to have merit and shogilstudied further.
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Question 6

Do you agree with, or have any comments on, the pposals outlined above on:

(a) Capitalisation of profits with or without an issue of shares;

(b) Issuance of bonus shares without the need toainsfer amounts to share capital,
(c) Consolidation and subdivision of shares; and

(d) Redeemable shares.

Li & Fung Limited

Agreed

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

We have no comments on the proposals.

Gordon Jones

(@) | agree that the Companies Orcinahould be amended to allow companies to camtdheir profits with of
without an issue of shares.

(b) I agree that bonus shares can continue tosbiedsin a no-par environment.
(c) I agree that companies should be able to éffdgtconsolidate and subdivide shares in a noepaironment.
(d) I agree that companies can continue to issieemable shares in a no-par environment.

Arthur Lam & Co.
CPA

No comment.

The Law Society of
Hong Kong

(@ Yes
(b) Yes. This would effectively be a share sulsion.
(c) Yes

(d) We agree that it is possible to provide foremmhable shares in a fully no-par environment ardpitoposal ta
maintain them.

We agree that payment for redeemable shares camweno be computed by reference to the par vidltieat was
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the term of its issue prior to migration to no-par.

However, additional provisions should also be idtrced to deal with payment for redeemable shareshwhiere
issued at a premium prior to migration to no-p&uch provisions should reflect the intention of theerent section
49A(2) in relation to payment of any premium pagabh redemption, suitably adapted because the ghangum
account (and also capital redemption reserve) woelchmalgamated with the share capital account dratedy
before the migration to no-par share capital unidelegislative deeming provision proposed.

Despite the migration to no par, and the anmalgeon of the share capital amount with the shaeenpum amount
the expenses for issuing shares (which is now dddeidrom the share premium account) shall bevedid to be
deducted from the share capital.

KPMG

We agree with the proposals.

Clifford Chance

We agree with the proposals.

Chartered Institute o
Management
Accountants Hong
Kong Division

f(a)
(b)

(©)
(d)

Agreed to give more flexibilities to the compnwithout creating any adverse effect;
Agreed since shares can be issued without gaweitransfer an amount to the share capital acamuher the non-pa
regime;
Agreed both consolidation and reduction of ekarould be facilitated without adverse impact lom ¢company, the
only changes being the number of shares;

Agreed payment for redeemable shares priorigpation to non-par would continue to be computetth weference tg
the par value and after migration to non-par adogrtb the terms upon which the shares are issued.

=

{

The Chinese Genera
Chamber of
Commerce

l(a)
(b)
()

(d)
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Hermes Equity

Ownership Services

Hermes takes no formal view on Question 2-11
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Ltd.

Ho Tak Wing (@) Under no par shares regime, poait be capitalized or new shares can be issueteVw, | strongly disagree with
this proposal, as there will be no longer any basithe issue of shares.

(b) Disagreed
(c) Disagreed
(d) Disagreed

Hong Kong Agreed and no comment.
Stockbrokers
Association
The Chinese Au vy f f
Manufacturers’
Association of Hong
Kong
CCIF CPA Limited | (a) Yes.
(b) Yes.
(c) Yes.
(d) Yes.

Canadian Certified | (a) Yes.
General Accountants () Yes.

Association of Hong (©) Yes.
Kong
(d) Yes.
CLP Holdings We agree with the proposals outlined in the Coasiolh Paper on capitalisation of profits with ortivaut an issue of
Limited shares, issuance of bonus shares without the met@drsfer amounts to share capital, consolidagiod subdivision of

shares, and redeemable shares.

The British Chamber (a) We agree that profits should be able to betalged with or without an issue of shares. Thatehreserve would ng
of Commerce in be distributable. Arguably the capital reserveiag from such capitalization of profits shoulddistributable subjec

—

—
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Hong Kong to a solvency test (as for example isctihr@ributed surplus for Bermuda companies).
(b) We agree that bonus no-par value shares shmmulable to be issued without increasing share alafbitis question
does not really make sense in relation to par vshages).
(c) We agree shares should be able to be consatdidatsubdivided.
(d) We agree that shares which are redeemabledbeypossible.
Stephenson QUESTION 6A

Harwood & Lo

We welcome the proposal that companies should brited to capitalise profits with or without arsige of shares. This
one of the major advantages of a system of no-plaev

Our reasons are: Currently, if a company has profits available te tapitalised, the process of capitalisation

converting profits into capital amounts) must dngéafresh issue of shares. This would normallycbeied out by the

company transferring reserves or profits to shampstal account and issuing new shares againstegerves of profits tha
are being capitalised. If the shares had no plarevander the proposed regime, the profits wouldsibgly capitalised
without any share issue. The preparation of shargficates and other administrative work assedawith a share issu
would not be needed.

Investors would have fewer pieces of paper to sefeband it will reduce unnecessary administratiosts involved. |
will provide more flexibility and it will eliminateconfusion with other jurisdictions (eg. the Unit&tates) which ar
allowed to capitalise profits without an issue lodes.

QUESTION 6B

We welcome this change as it makes the system airaptl, in most cases, cheaper.

QUESTION 6C

We agree.

Our reasons are The introduction of a no par system will helpstmplify the process for the consolidation and subtbn
of shares. For example, for a subdivision of shaaecompany under a no par value system can igéctachieve the
same results as that under the existing systemdrgasing the number of shares. Similarly for otidation of shares, th
number of shares will be reduced with no visible@fon the share capital.

D

—

A
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QUESTION 6D
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We agree.

Our reasons are One issue that arises from these changes is fi@anwcompany to account for any share premium payabl

on the redemption of redeemable preference shesasd before the changes. We suggest that tcaraipprovisions may

allow companies to apply the credit standing to share premium reserves immediately before theiagin of the

change to any premium payable upon redemption df shares. This will mean that although the spaeenium reserve
will be abolished, any company with an amount stagdo the credit of its share premium reserve kh&aep a separate

account of that amount.

The Hong Kong
Chinese Enterprises

A*f

Association
Tricor Services (@) We do not agree with the proposal whereby apamy is allowed in a no-par environment to cam&alprofits
Limited without an issue of shares, for the reasons gietowb-

(i) For listed companies, we believe that sharedialdvould prefer to receive bonus shares as theld sell the
shares in the market if they so wish and pockeptbeeeds. On the other hand, if bonus sharesarssued
they would be deprived of such a privilege.

(i) For private companies and unlisted public camigs, even though shares are not so easily disigoaa in the
case of a listed company, we believe that sharemolould still prefer to receive bonus shareghascost of
issuing bonus shares for private companies andtadlipublic companies is relatively low, but tharsholders
could receive share certificates for the bonusesharhich they can keep as evidence of the captadiz of
profits.

Without the issue of shares, shareholders will haveely on the companies to keep proper recorduch
transactions. Furthermore, the increased numbehaifes which they will hold would make it possibbe
shareholders to give away some to their family memnif they wish.

(b) This is not true in a case where bonus shaeesoabe issued by a capitalization of profits afeenpany. In such
case, the capitalization will involve the transtéran amount from the company’s profit and lossoact into the
company’s share capital account.

(c) We have no comments on the proposal outlingzhmagraph 2.26 of the consultation paper.
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(d) We have no comments on the proposal outlingghragraph 2.27 of the consultation paper.

The Hong Kong
General Chamber of

We agree with all the proposals covered by thistjoe.

Commerce

Hong Kong Bar The Bar agrees with the proposals outlined in Qoe$i(a) to (d), which are the advantages of a aworggime.

Association

The Society of We agree.

Chinese Accountants

& Auditors

The Hong Kong (@) Whilst par or no-par value share regime maynbee related to the legal concept of capital maiatee ang

Institute of Chartered the corresponding accounting entries, a shareficaté merits special attention as it represengsctintract

Secretaries and also evidence the relationship between a sblaleshwith the company. Hence the Institute doess| n
agree with the proposal whereby a company in aar@pvironment to capitalize profits without anuisf
shares, more particularly so in the case of lismdpanies as shareholders might prefer to reche&®anus
shares other than the record kept under CCASSesodin keep the shares themselves and dispose pf th
shares in the market or give them away as gifatotseir family members subsequently. Withoutidseie
of shares, shareholders will have to rely on thekeand records of the companies to appraise thatisin
which may not be that convenient.

(b), (c), (d) The Institute does not have particalamments on the proposals set out in the CoriguitRapers.

Hong Kong Institute
of Certified Public
Accountants

(@) The views contained in the consultation papauld/seem to be reasonabile.
(b) The views contained in the consultation papeuld seem to be reasonabile.
(c) The views contained in the consultation papeuld seem to be reasonabile.
(d) The views contained in the consultation papeuld seem to be reasonabile.
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Question 7

Do you agree that the requirement for authorised gaital should be removed?

Li & Fung Limited Yes

Swire Pacific Yes.
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Gordon Jones | agree that the requirement for aatw capital should be removed from the Compamedinance. As stated in
paragraph 2.29 of the paper, it does not provide @otection against dilution of capital and, witke abolition of patf
value, it will not be possible to place a monetaajue on authorized capital.

China Insurance | agree that “most companies are able to incrdasauthorized capital by an ordinary resolutiordrggraph 2.29 of page

Group Investment | 14 of the current Consultation Paper). Section b&® provides that a company may increase its aztmb capital if

Holdings Co Ltd authorized by its articles, and Article 45 Tabl@wvides that a company may do so by passing anasgdresolution.

However, if a company does not adopt Table A armdaiticles do not specifically permit alternatiohits authorized
capital, a special resolution is required to inseetine company’s authorized capital by first atteraof its articles.

Therefore, minority shareholders, who in total hoidre that 25 percent of a company’s issued stardghe authorizeg
capital of that company all has been issued, ctactefely prevent the major shareholder from fogcihem to increasg
their investment in that company by allotting nelaares (or otherwise their percentage holding in ghares of that
company would be diluted), simply by voting agaiting special resolution mentioned in the previcaragraph.

| propose that the abovementioned method availableinority shareholders to prevent their beingcéal to increass
investment in a company should be preserved aftpleimentation of the “mandatory no-par value shegane.”

1%}

Arthur Lam & Co. | We agree. Share issuance could be very helpfutdpital raising. Taking the steps to increase anlgile benefit to

CPA anyone but unneeded delay to the shareholdershanddanagement.
The Law Society of | Yes
Hong Kong
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KPMG

Yes. As per our answer to question 8 below,cansider that it should be left up to the compmskareholders to decig
whether or not specifying a maximum authorisedtehpiill serve a useful purpose in their compargirsumstances.

Clifford Chance

and (2) the proposed removal can simplify the edpatising processes, we agree with the proposal.

Chartered Institute o
Management
Accountants Hong
Kong Division

fYes. The concept of authorised share capital heated a lot of confusion and even UK that stattesl concept ha
abandoned it.

Given that: (1) the UK, Australdew Zealand and Singapore have all removed thdaresgant for an authorised capital;

e

=

The Chinese Geners
Chamber of
Commerce

63y . K k *787]

Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on Question 2-11

Ho Tak Wing Disagreed

Hong Kong Agreed.

Stockbrokers

Association

The Chinese éS fY «0..tz{ !"# f
Manufacturers’

Association of Hong
Kong

The Association of
Chartered Certified
Accountants

Authorised capital

We agree to the proposed removal of authorisedatagm the ground that it is widely agreed thas tboncept serves 1
particular useful purpose. However, we reiterate concerns for the burdens imposed on small corepafor all
alterations required for their constitutional do@nts under such mandatory requirement.

o

CCIF CPA Limited

Yes, the requirement should beoeed.
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Canadian Certified
General Accountant
Association of Hong
Kong

5incorporation of a company or issuance of new share

Yes, we agree. However, there should be correspgnailes not to complicate the charge of StampyDut the

CLP Holdings
Limited

We agree that the requirement for authorised deghitauld be removed.

The British Chamber

of Commerce in
Hong Kong

We think companies should retain the option forghavision for authorised capital (in terms of nientnot value, in the
case of no-par value shares) in their Memoranduiinfatticles of Association, for the reason of fleikily.

Stephenson
Harwood & Lo

We agree.

Our reasons are The authorised capital as a ceiling is largetifiaial, as the company can simply get aroundriiie by
setting a higher authorised capital.

The Hong Kong
Chinese Enterprises
Association

ésS f

Arthur K.H. Chan &
Co.

Yes

Tricor Services
Limited

We agree that the requirement for authorized clagitauld be removed as the original objective @ Huthorized capita
provision is today superfluous.

Currently, the capital fee to be paid to the Reagisis determined by the amount of authorized ehmt the company,
Once the concept of “authorized capital”’ is abashthere would be a need to revise accordinghp#ses of charging th
capital fee, on the premise that such fee is teetened. Otherwise, the adoption of any indiraethanism to recoup th
fee (i.e. in lieu of this capital fee) may be uniéajle to those companies which do not requiregelaapital.

The Hong Kong
General Chamber of
Commerce

Yes.

Hong Kong Bar

The Bar supports this proposal.

117
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Association

The Society of
Chinese Accountant
& Auditors

S[From the covering letter]

No, we do not agree. Please refer to our reasotiseotovering letter.

Retain the existing requirement for authorized tzpi

We basically accept a mandatory no-par value stegine. However, we prefer to retain the existiaguirement for
authorized capital which in our opinion is havingagical value for Hong Kong companies continueb® the best
jurisdiction in investing in PRC. Under the presenmpanies law in PRC, the registered capitél ( ) of PRC
companies represents the amount of capital comariitgyeshareholders and is permitted under the egistiw to be paid uj
by installments within two (2) years. Therefome case a Hong Kong company is being used as tlignigatompany of &
newly formed PRC company, its capital can also &gl mp gradually according to the same time frarh¢he PRC
company. An authorized capital in monetary ternmsaror less equal to that of the registered capitdhe PRC company
serves well as an indication to PRC authoritied thea Hong Kong holding company is financially pmegd for the
investment. This practice works well and allowsaficial flexibility to investors. If the existingquirement for authorize
capital is removed or changed, the advantages infjudong Kong company as a vehicle in investing?iRC will be
diminished.

~ 0

o

The Hong Kong
Institute of Chartere(
Secretaries

Agree as such requirement does not serve any plarticommercial purpose.

Hong Kong Institute
of Certified Public
Accountants

Paragraph 2.29 of the consultation paper statespgsh other things, that the protection againsttidih that authorised
capital is thought to provide is not absolute, @sihctompanies can increase the authorised capitah lordinary resolutio

Nevertheless, although the protection may not ls®labe, the existing requirement for an ordinargotetion, particularly
in the case of more-widely-held companies, woultisstem to provide some form of check against pidabuses. At th
same time, we note that several jurisdictions hrawmeoved the requirement for authorised capitaingisimplification of
procedures. Under the circumstances, we wouldesigbgat more detailed discussion of the pros and of the proposa
may be needed before coming to a position.

[1°)
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Question 8

Do you see value in companies having a choice whetho retain or delete the authorised capital fromtheir Articles of Association?

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes. On general grounds, Hong Kong’s companidslign should be facilitative rather than pregtve.

Gordon Jones

If the concept of authorized capstéd ibe removed from the Companies Ordinance, hegeason why companies sho
continue to retain a provision for authorized calpih their Articles of Association. In the firsigee, if the primary
legislation will not make any provision for authoed capital, it does not seem logical for a comjzamyrticles of
Association to make any such provision. Secondlih whe abolition of par value, if there is to bayasuch reference t
authorized capital, it can be only to the total bemof shares to be issued, not their monetaryevalhich is not
particularly useful information. Thirdly, as anycsuinformation will have to be included in a therqmany’s Articles of
Association consequential to the abolition of themhbrandum of Association, all companies will havartitiate (quite
unnecessary) amendments to their Articles if theyntwo include this information which, at best, dan of only very
marginal value. Fourthly, as all the other majomomon law jurisdictions e.g. the UK, Australia, NeZealand ang
Singapore, have provided for the deemed deletiadhefiuthorized capital provision from the constitoal documents o
companies in these jurisdictions, it would be v&range if Hong Kong did not follow suit.

d

-
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Arthur Lam & Co.
CPA

Although we think the removal of authorised capipabvides constructive result to many companieg, ¢cbmpany
(especially private closely-held companies) mayepra choice no to do anything to their ArticlesAssociation.

The Law Society of
Hong Kong

Yes. Shareholders of some companies may wislstoatethe issue of shares to a pre-determined mamxi amount.

KPMG

Yes, as explained in our answer to question 7.

Clifford Chance

We believe it is desirable for thigareholders of the companies to have a choice aghéther they should impose
maximum limit on the amount of shares that candseied. Any proposed issuance of shares in exdedee stated
authorised share capital will require an ordinagsotution in general meeting raising the limit.r Eompanies incorporate

d
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under the CO after the removal of the authorisegitalarequirement, we believe it is desirable foe founder members t
have a choice to set out the authorised shareatapthe Articles of Association.

Chartered Institute o
Management
Accountants Hong
Kong Division

fYes. Companies should be given the choice torretadelete the authorized capital from their AA.

The Chinese Generd
Chamber of
Commerce

al ¢[
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Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on Question 2-11

Ho Tak Wing There is no real value given to the pames to have an option for retaining or deletimg authorized capital from the
Articles of Association. It may cause problemstfoe Companies Registry to levy the Capital DutyAothorized Capital
as well as to lose control on the maximum sharé&alaphich the company intends to raise. Likewiseterms of share
capital, the protection of creditors will be jeogiaed.

Hong Kong We are of the view that the removal of authorisaggital be mandatory.

Stockbrokers

Association

The Chinese éS . DbR’ [ u6 }~ " €€b01 h fEy230...TEI wx  <RU

Manufacturers’ e VS f

Association of Hong

Kong

CCIF CPA Limited | Yes.

Canadian Certified
General Accountant

"2

Association of Hong

We do not see any value in it. It may confuse tiigip with different rules for different companies.

1%
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Kong

CLP Holdings
Limited

Yes, there is value in companies having a choicetlndr to retain or delete the authorised capitahftheir Articles of
Association.

The British Chamber

of Commerce in
Hong Kong

Existing companies should be able to retain ortddlee authorised share capital provision.

Stephenson
Harwood & Lo

We agree with allowing companies to have a chaioghether to retain or delete the authorised chfpdgen their Articles
of Association.

Our reasons are We believe that existing companies are likelyvmt to make their own decisions as to whetheetaim

or modify the restriction on the number of shakesytcan allot. The members of an existing compaay not want the

directors to be able to allot new shares withomitliand we do not wish to disturb what is in effact existing bargai
between the company’s members.

There are two ways to deal with the change:

(@) Through transitional provisions, stipulate thathe date when the amendment comes into forcaudthorised shar
capital of an existing company should operate @stiction in the company’s articles as to the hanof shares tha
the company can allot. This would mean that asterg company would not be permitted to allot shaneexcess o
the number of shares specified in its memoranduithatdate the amendment comes into force (deemée @
provision in its articles) unless it amends itscéet to remove or modify this restriction; or

An alternative option would be to provide thdten the amendment comes into force, authorise stagital would
cease to have any effect for existing companielsusTif companies wished to retain a restrictionttuay number of
shares the dactors could allot, it would be necessary to inoosge a restriction to that effect in the articl
However, given that the articles can only be amdniole a special resolution, this option might expaseority
shareholders who invested in reliance on the odsin on the company’s ability to issue furtherreisa

We lean towards the first opinion.

(b)
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The Hong Kong
Chinese Enterprises

Association
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Arthur K.H. Chan &
Co.

Yes

Tricor Services
Limited

14

No, as the provision of such a choice could poadigtiead to confusion as to whether such a prowiss required in thg
first instance.

g

The Hong Kong
General Chamber of

Although we recognise that some companies havitigpased capital and others not having authorisgaital may lead to
a certain degree of confusion, we think that cormgsashould retain the right to have authorisedtagpgiven that the

Commerce shareholders may wish to place an overall limitt@number of shares which can be issued by tleetdrs.
Hong Kong Bar The Bar does nosupport this proposal. It is difficult to see whmurpose is to be served by giving a choice to
Association companies to decide whether to retain or deleteatieorised capital from their Articles of Assomat It only serves tg

complicate rather than simplify the rules relatioghare capital.

The Society of
Chinese Accountant
& Auditors

Yes, please see our reasons on the covering letter.
S[From the covering letter]
Retain the existing requirement for authorized tzpi

We basically accept a mandatory no-par value stegiene. However, we prefer to retain the existiaguirement for
authorized capital which in our opinion is havingagical value for Hong Kong companies continueb® the bes
jurisdiction in investing in PRC. Under the presenmpanies law in PRC, the registered capitél ( ) of PRC
companies represents the amount of capital conarigeshareholders and is permitted under the egisaw to be paid uj
by installments within two (2) years. Therefomrecase a Hong Kong company is being used as tlignigagtompany of &
newly formed PRC company, its capital can also &gl mp gradually according to the same time frarh¢he PRC
company. An authorized capital in monetary ternosenor less equal to that of the registered capitéthe PRC compan
serves well as an indication to PRC authoritied thea Hong Kong holding company is financially pmegd for the
investment. This practice works well and allowsaficial flexibility to investors. If the existingquirement for authorize
capital is removed or changed, the advantages infjudong Kong company as a vehicle in investing?iRC will be

t
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The Hong Kong
Institute of Chartere(

diminished.
In line with our response to Question 7, the Ingtitdoes not see any particular value in compdraesg a choice whethe
1to retain or delete the authorised capital fromrtAeticles of Association. Quite the contrary,yaprovision allowing a

-

Secretaries

choice would probably result in confusion instefathé requirement for authorised capital is removed
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Hong Kong Institute
of Certified Public
Accountants

Notwithstanding our response to question 7 abowew decided to do away with the requirementaiathorised capita
we would see little value in permitting companiedfave the option of retaining the provision fotheuised capital in thei
Articles of Association.

Under such circumstances, we would suggest follgwire approach indicated under paragraph 2.30eottmsultatiorn
paper, to provide for the deemed deletion of théh@ised capital provision fromompanies’ constitutional documen
Otherwise, sufficient time should be allowed fompanies to make the necessary changes in theoléstof Associatior
(e.g., 24 months, as in our answer to questiono2e)b
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Question 9

Do you see value in retaining the option of havingartly paid shares? Please provide reasons.

Li & Fung Limited

No

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes. Partly paid shares can provide a conveniaihod of obliging shareholders to provide equitgitzd over a perioc
when the whole of that capital is not immediatedgded by the company.

Gordon Jones

While the abolition of partly paidresamay simplify the Companies Ordinance, | wowldp®rt their retention as the

provide a degree of flexibility to companies foisrag capital. In this respect, it is noteworthgitlother major common la
jurisdictions like Australia and Singapore havepaistained partly paid shares. Furthermore, ihisresting to note that i
Consultation Document No. 5 issued by the UK CLRS®GIarch 2000, the issue of partly paid shares meagr put out fo
consultation as (in the CLRSG’s view) ‘ there isneason to prohibit partly paid shares or to inti@@ new restrictions
(paragraph 4.156).

=]

Arthur Lam & Co.
CPA

Sometimes, some companies may prefer to let thes ‘tmmer’” who is the owner-director have a transitperiod for

paying one’s shares in full in paces and the nemeramay have difficulty in coming the capital atcen And after the

“partial” paid shares are fully paid, the new coroan enjoy the full status as a fully paid sharéénl We saw this type ¢

arrangements do work in practical case. So, tiseeevalue for the system of “partly paid sharesugh it is a private

company case. We cannot rule out listed compashiesvant the “partial paid shares” owner to stay dood reason
especially the stock markets have changed so suddéde last few years. The available of choice/marve some goo
value.

D

f

D
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The Law Society of
Hong Kong

Yes. The financing choice of partly-paid sharesusth not be removed.

Some members favour removal of partly paid shanesept in the case of shares allotted under anam@lshare schem
For partly paid shares allotted under an employeeesscheme, they should not be transferable, sialed until the share
are fully paid. If the legislature removes pamlgid shares, a migration period of say 12 montlesiishbe given for the
shareholder to pay up the outstanding balanceeopdntly paid shares (except for those partly ghares allotted under &
employee share scheme).

S
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KPMG Yes, as we consider that the partly paid shaomcept may provide some useful flexibility for entity in securing sources
of future funding.

Clifford Chance We do see value in retaining théaopof having partly paid shares, as liability foalls can be retained as well - the
amount unpaid will be the difference between tkaasprice and that contributed by the shareholder.

Chartered Institute gfWe do not see any value in retaining the optiohasfing partly paid shares. Not only is this uncamnn Hong Kong it is

Management also confusing and administratively cumbersomeerélis no visible benefit for the costs involved.

Accountants Hong

Kong Division

The Chinese General ¢[ ‘DC(E- t+ \ Z D $ 6'( BOT«<PR o< f

Chamber of

Commerce

Hermes Equity Hermes takes no formal view on Question 2-11

Ownership Services

Ltd.

Ho Tak Wing One of the benefits of retaining thdiap of having partly paid shares is to enable cbepany to permit the potentigl
shareholders to enhance their liquidity difficutiey paying up the uncalled shares capital later.

Hong Kong We are of the view that the retaining of partlycpshares provide a flexibility of financing.

Stockbrokers

Association

The Chinese ‘DC(CE- t¥  \ ZDe[ _=®fx PR f

Manufacturers’

Association of Hong
Kong

CCIF CPA Limited

No. Itis not common to have papaid shares these days.

Canadian Certified
General Accountant

No. It will confuse the investors and the public.

12

Association of Hong
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Kong

CLP Holdings
Limited

Yes, retaining the option of having partly paidr&sawould provide flexibility to companies in cagitaising.

The British Chamber

of Commerce in
Hong Kong

It should still be possible to have partly paidreisa

Stephenson
Harwood & Lo

We agree that there is value in retaining partlgtghares.

Our reasons are There are circumstances when a company may nextain amount of share capital now with the

assurance that it will be able to call up furtheccessive contributions of capital from members \ah® bound to make

those contributions.

The same result can be achieved by making a contiic an allottee, binding him to take up furthssues of shares

However, the partly paid option is different beaaus

(@) the liability would not be attached to the gsaoriginally allotted and (absent a novation)amdferee of those shares
would not be bound by a liability imposed by the;@ad

(b) special provisions would be needed to bringualbarfeiture of shares allotted in the event oluf@ to take up further
issues of shares as agreed.

The Hong Kong Ofi f

Chinese Enterprises

Association
Tricor Services Yes, as partly paid shares can provide flexibitdyshareholders as to the timing of payment intigglato their equity
Limited contribution to the company.

The Hong Kong
General Chamber of
Commerce

Yes, we do see value in retaining the option ofitgpartly paid shares which gives companies amdth@ncing option.

Hong Kong Bar
Association

The Bar does naupport this proposal. We do not see any valuetaining the option of having partly paid shares.
(1) We seldom in our practice came across a companiyng partly paid shares.
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(2) We do not see any reason why a shareholdeabkdeen issued with shares in a company (an&fdney enjoys al
the right as a shareholder) should not be requogghy the full consideration at which he agreesuloscribe for the

shares.
(3) It will simplify the drafting of the relevantrpvisions without having to distinguish betweeryfydaid and partly paid
shares.
The Society of No, we do not see any value. In practice, pardid shares are not common. Rather, partly paideshanay create
Chinese Accountantscomplications to the issuing company when sharefisldefaulted in paying up the unpaid amount. @lbtuthe value of
& Auditors using partly paid shares as a financing choicectompany has been largely diminished with the popuylaf the use of
share call/put option and warrants.
The Hong Kong Yes, as partly paid shares can provide flexibtlitypoth companies and shareholders in capitahgisi

Institute of Chartered
Secretaries

Hong Kong Institute| We consider that the option of having partly paidres should be retained. Since partly paid sterdsa no-par system
of Certified Public | are two different concepts, we do not see any neegason for removing this financing choice fomganies.

Accountants The option of having nil-paid shares should alsadiained (otherwise the concept of trading inpaile shares in a rights
issue may need some further thought).
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Question 10

Do you agree that the amount unpaid on partly paidshares should be defined by reference to the isspgace, without a need to distinguish
between shares issued before and after migration two-par?

Li & Fung Limited

No comment

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes.

Gordon Jones

| agree that the amount unpaid oty paaid shares should be defined by reference @oigbue price without a need
distinguish between shares issued before andthftanigration to no-par. The Australian and Singepo provisions seet
to introduce an unnecessary degree of complexitytive law without adding any particular value.

Arthur Lam & Co.
CPA

We agree.

The Law Society of

We agree that the amount unpaid on partly paideshstiould be defined by reference to the issue.pric

Hong Kong However, we see the merit of the requirement intialia and Singapore to distinguish between shamsed before an
after migration to no-par, in order to preserve distinction in a par value environment between am® outstanding o
the par value (which is covered by statute) antddhahe premium (which the liquidator must sueantract for).

KPMG Yes, as it would seem unnecessarily complerd&e such a distinction.

Clifford Chance

We believe the approach adopted\bstralia and Singapore, which distinguishes betwstares issued before and a
the migration to no-par by defining the amount udpan the former as that which is unpaid on the y@due, should bg
adopted.

to
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Chartered Institute o
Management
Accountants Hong

Kong Division

fNot relevant as we do not recommend to retainyppeid shares.
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The Chinese Generd

Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on Question 2-11

Ho Tak Wing Yes, agreed.
Hong Kong Agreed.
Stockbrokers

Association

The Chinese ésS f
Manufacturers’

Association of Hong
Kong

CCIF CPA Limited

Yes, if the option of having parpaid shares is retained.

Canadian Certified
General Accountant
Association of Hong
Kong

1°2)

Yes.

CLP Holdings
Limited

We agree that the amount unpaid on partly paideshstnould be defined by reference to the issue,prithout a need t
distinguish between shares issued before andraftgation to no-par.

The British Chamber

of Commerce in
Hong Kong

The unpaid part would be by reference to the igsioe for nopar value shares and by reference to the par wahegwise.
There would be no need to distinguish partly paiarss issued prior to the change to no-par.

Stephenson
Harwood & Lo

Yes, we do not see a need to distinguish betweareshssued before or after migration. In mosegagartly paid share
are, even now, issued by reference to the issae frather than par value) because of the percdigedfit of having a low
par value.
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The Hong Kong éS f
Chinese Enterprises
Association

Tricor Services Yes.
Limited

The Hong Kong Yes.

General Chamber of

Commerce
Hong Kong Bar The Bar considers that in respect of the amounaidnpn partly paid shares, the distinction betwsleares issued befo
Association and after migration to no-par should be maintained.

re

The Society of
Chinese Accountant
& Auditors

S

In case unpaid shares are retained, we agree.

The Hong Kong
Institute of Chartere(
Secretaries

)

Agree.

Hong Kong Institute
of Certified Public
Accountants

We would agree, in principle, to the concept thatamount unpaid on partly paid shares should beedeby reference t

the issue price and the amount contributed by hiagebiolder. However, it would be helpful if mongéarmation could be

provided on the reason why in Australia and Singapiowas decided to continue to distinguish betweartly paid share
issued before and after the migration to no-paleamit was simply to preserve the existing legstirtction referred to in

O

[72)

paragraph 2.34 of the consultation paper.
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Question 11

Where partly paid shares without a par value are shdivided, do you agree that there should be reall@ation (by legislation) of the
outstanding liability on existing shares to the nevghares to maintain the pre-existing ratios?

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes

Gordon Jones

| agree that, where partly paid shaitesut a par value are subdivided, there shoelddallocation (by legislation) of th
outstanding liability on existing shares to the rehares to maintain the pre-existing ratios.

Arthur Lam & Co.
CPA

We agree. Otherwise, many unsophisticated maynfaerly treated without little knowledge.

The Law Society of | Yes
Hong Kong
KPMG Yes, we agree that this would seem a reasersgiproach to maintaining the status quo in terimelative interests.

Clifford Chance

We agree.

Chartered Institute o
Management
Accountants Hong
Kong Division

fNot relevant as we do not recommend to retainyppeid shares.

The Chinese Genera
Chamber of
Commerce
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Hermes Equity

Hermes takes no formal view on Question 2-11

Ownership Services
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Ltd.

Ho Tak Wing Yes, agreed.
Hong Kong Agreed.
Stockbrokers

Association

The Chinese ésS f
Manufacturers’

Association of Hong
Kong

CCIF CPA Limited

Yes, if the option of having parpaid shares is retained.

Canadian Certified
General Accountant
Association of Hong
Kong

No, if the partly paid shares without a par value ot fully paid up, there should be an option tfog existing paid uj
sshareholders, whose shares are fully paid up BR&ER reallocating the outstanding liability oretforfeited shares to th
new shares to maintain the pre-existing ratio efftiily paid up shares OR simply forfeit the shaesled to pay up by a
ordinary resolution of shareholders, who are eletb vote.

(=)

e

-

CLP Holdings
Limited

We agree that, where partly paid shares withowtravplue are subdivided, there should be realloogty legislation) of
the outstanding liability on existing shares to tiesv shares to maintain the pre-existing ratios.

The British Chamber

of Commerce in
Hong Kong

Where partly paid shares are subdivided it shoeldnlade clear by legislation that the unpaid patility is reallocateg
accordingly, to maintain pre-existing ratios.

Stephenson
Harwood & Lo

We agree that there should be reallocation by letips of the outstanding liability on existing sbsa to the new shares
maintain the pre-existing ratio if partly paid skmare kept.

However, we suggest that some flexibility couldatiewed so that companies could resolve to reaioraa different way
(by pro-rata or any other way) as they wish, s@lag all shareholders are treated equally.

to

The Hong Kong
Chinese Enterprises
Association

~
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Tricor Services Yes.
Limited
The Hong Kong Yes.

General Chamber of
Commerce

Hong Kong Bar
Association

The proposal under this Question is inapplicalnliéight of our view on Question 9.

The Society of
Chinese Accountant
& Auditors

S

In case unpaid shares are retained, we agree.

The Hong Kong
Institute of Chartere(
Secretaries

)

Agree.

Hong Kong Institute
of Certified Public
Accountants

Yes, we would agree that where partly paid sharnéisout a par value are subdivided, there shoulddadiocation (by
legislation) of the outstanding liability on exisgi shares to the new shares to maintain the psthexiratios.

The same principle should apply where partly ph@ras are consolidated.
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Question 12

Do you agree that Hong Kong should NOT adopt the $eency test approach to creditor protection which aplies to all forms of
distribution? Please provide reasons.

Li & Fung Limited Yes

Tsao Yea Tann As what had been said in the previous paragraphdawveot favour the solvency test approach, maielgaise they only

Simon cater for simplicity of management. This change lead to outdated information being provided toeotuser groups such
as potential investors, employees because youldistrreserve without going through court sanctive care not only the
creditors and existing shareholders but also theirmeance of business by management and the propbsmnge clearly
provide an exit for shareholders/management to namteof their existing business without court santt against the
interests of the employees and the general puslewahole.

Swire Pacific We do not agree. We think that a solvency testagmgh should be adopted. We are surprised thatothgultation paper is

Limited; Cathay recommending retention of the existing capital remance provisions, given that most other jurisoirst which have

Pacific Airways updated their companies legislation have moved iisva solvency based system. The arguments imfafabandoning

Limited; Hong Kong
Aircraft Engineering
Company Limited

the present system have been well and succinctlinquaragraphs 3.5 to 3.7 of the consultation papée do not find the
arguments for retention in paragraph 3.12 of thesattation paper convincing. We respond to therfolews, using the
lettering in paragraph 3.12.

(@) Compliance with the existing capital maintereanegime does not necessarily provide a safe hafboudlirectors of
companies which become insolvent. Compliance witd distribution rules would not protect directafs
notwithstanding the availability of distributableofits, they caused their company to pay a divideden to their
knowledge it was unable to pay its debts as thibyde.

(b) We doubt if additional professional advice ik needed. Different professional advice may dmxlad, but it will
replace the need for professional advice on sudbrioasly difficult to interpret provisions of th€ompanies
Ordinance as the financial assistance provisions.

(c) The fact that the existing distribution rulemvb worked well is neither here nor there if a snby based system
would work equally well or better. There is no dée adopt the New Zealand system of dividend ckakb.

(d) This assumes that changing the law will leadliase. We are not clear why this should be tmutdang Kong wher
it must have been concluded in other jurisdictiaitt high corporate governance standards that itldvoot.
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(€)

We do not believe that the appeal of the salydrased approach is sensibly described as thealretiVe doubt thalt

the jurisdictions which have adopted this approéatd which all have a pragmatic approach to comiaelaw
reform) would have done so for theoretical reasons.

Gordon Jones

The thrust of the argument in Chéaptierthat Hong Kong should not introduce an actbgsboard solvency test fq
making payments out of capital. Question 12 has lsé@ictured in such a way to guide consultees dway this option as
it asks them whether they agree that Hong Kong Idhoot adopt this option and, if so, give reasamsthis instead o
asking (as it should have done) whether or not g#ggge with this approach. Paragraph 3.12 of tperpgives four reason
why the SCCLR recommended that it should not bg@adbon an across the board basis which | shatlidenseriatim.

Reason (a) highlights the ‘additional burden’ whitlis would place on directors, particularly theediors of SMEs
However, it is arguable that this would, in fact,the case for the following reasons:-

Paragraph 3.6 of the paper states that the capéaitenance principle has become less relevant deygaand, as at

the end of April 2008, around 80% of Hong Kong camies had no more than $10,000.00 issued sharmlcapd
36 % had issued share capital of $100.00 or leéshé companies which fall into this category Wik, by definition,
SMEs. As these amounts of capital are so minis¢bhe source of any distributions will have to balied profits
rather than the capital which will effectively remmantact in the overwhelming majority of casesvlaw of this, even
though the solvency test may be introduced makingeioretically possible to use the capital as \asllprofits for
making distributions, in practice, the directorslwwmake a distribution only if the level of real@rofits makes this
possible. Consequently, there would appear totthe dhange in practice even if the solvency teshiroduced. It is
therefore, difficult to see how replacing the cabmaintenance rules with the solvency test forpingose of making
distributions would lead to an increase in the pu&t liabilities of the directors of the overwhahg majority of
SMEs.

The number of occasions on which the directorsMES would have to make decisions regarding the $ituations
outlined in paragraph 3.3 e.g. distributions, wolodd generally speaking, very limited, if not noaséent, compare
with the number of occasions on which the directdnsublic companies would have to make similargiens.

As the directors of private companies i.e. SMEsaly have to apply the solvency test to sharebacks, if capita
is to be used, and financial assistance by thenpamies to buy their shares, it is difficult to $@sv the extension g
the solvency test to cover distributions and redust of capital would greatly increase their pagnliabilities,

D

f
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particularly in the light of the above factors.fhct, it could be argued that, precisely becausthisffact, they are
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more acclimatized than the directors of public canips to the application of the solvency test aodld/be better

prepared for any possible extension of the testher areas of the capital maintenance regime.
Reason (b) regarding the increased costs to thpaoynf the directors have to rely on professicadilice more frequentl

y
is more valid. However, as directors have to relgreasingly on professional advice in many othetainces e.g. the
I

discharge of their fiduciary duties and duty ofecand skill, corporate governance requirementspteparation of financia

statements etc. the fact that they would have taimlincreased professional advice if the solvetesy were to be adopted

across the board, is not a reason per se why sheheuld not be adopted; it is just another areargvit will be necessar
for them to obtain professional advice. Furthermdine overwhelming majority of companies which wilve to obtain

professional advice on reduction of capital casedet a solvency test e.g. public and large privatimpanies, will be

precisely those companies which can afford the @bstich professional advice.

It should also be noted that, if it was possibleNew Zealand and the US to adopt the solvencyaiasiss the board for all
distributions, it would be logical to assume tHade jurisdictions also had to deal with similaues raised by directoys

regarding increased liability and additional cdstsprofessional advice. However, the fact that¢bepany laws of thes

jurisdictions were amended to introduce the solyetast across the board presumably means that ikeges were

answered satisfactorily and what is currently imcglis acceptable to the directors of these jutisdis.

Reason (c) provides stronger justifications forrgtention of the current capital maintenance ridesnaking distributions|
In particular, the current rules under which disitions should be payable only out of, and not edceealized profit$

have, as noted in the paper, worked well and pealvidertainty. The rules provide a clear-cut andually, a more
understandable and acceptable yardstick than amspjvtest based on the subjective, albeit hopefulyl-informed,
judgment of directors to determine distributionsavithg said this, | have to question the statembat the busines

community is likely to find the application of tls®lvency test to the distribution of dividends ®ttjonable in particular’.

This is just an impression formed by the SCCLR wuthany clear evidence that the business commumtyd oppose the
adoption of a solvency test. In fact, as we shallehno idea about whether or not the business carityn(and other
relevant professional bodies) would support theoghiction of a solvency test until after the cosa of this consultatio
exercise, it is quite wrong to formulate questi@nirl such a way as to suggest that the issue resdglbeen prejudged a
predetermined. Furthermore, if the reason why t8€IR considers that the reason why the businessncomnty should
find the solvency test ‘objectionable’ is becauke turrent rules have ‘worked well and providedaisty’, it would

e
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theoretically not be possible to undertake muchmamy law reform as many of the existing provisionshe Companie

1°2)
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Ordinance also work reasonably well and providdagety but that does not mean that they cannotniygraved and
modernized!

With regard to reason (d), | agree that the countyslvement in most capital reduction cases isngoortant feature of th

present capital maintenance regime. It providesoeerobjective and acceptable means for determicamital reductions

than an insolvency test based on the judgmentretuirs and is far less likely to be challengediiéw of this, it should bg

retained. However the retention of this proceddaes not preclude the introduction of a statutayrtfree alternative

based on the solvency test as is, indeed, theicasleer major common law jurisdictions such aslifeand Singapore.
The clear trend in all the other principal commaw jjurisdictions, as outlined in Appendix Il, is @adopt the solvency te

5
for most if not all forms of distributions. The Ufhd New Zealand have already adopted the full sclwveéest approach
while Australia and Singapore have adopted it | ¢hse of capital reductions, share buy-backs imaddial assistance.
f

While the UK has not adopted an across the bogstbaph in the Companies Act 2006, this is due érédguirements o
the Second E C Commercial Directive. However, ialso clear that, if these requirements were reghoitewould be
possible for the UK to consider the adoption of arenradical approach as the Interdisciplinary Graurp Capital

Maintenance has concluded that the focus of the dawcreditor protection should be on maintainingeasonable

expectation of solvency as opposed to share capitah result, the statutory position in the UKni#t static and furthe
more radical reform can be anticipated at somedudiate. Consequently, it is quite possible thahdre is not a move t
an across the board solvency test in the contetkteofewrite exercise, we could have a situatioerethe provisions in th
new Companies Ordinance could be found to be oulaté in the event that the UK and other jurisditdi adopt morg¢
radical reforms.

Conversely, it could be argued that we should novemin this direction until and unless there isdevice that othe
jurisdictions are also moving in this direction.Wwiver, as we are engaged in a major rewrite oCihrapanies Ordinancg
not piecemeal reform, this is precisely the typenajor reform which we should be seriously considem the context o
this exercise, particularly bearing in mind that are formulating Hong Kong’s company law for thesRé&entury. If we
miss this opportunity, an opening for similar refomay not arise for many years to come. Furthermangke the UK,
Hong Kong has no supra-national constraints gomgmihat it can and cannot do as far as companyslaancerned.

| understand that Advisory Group | endorsed thdiegioon of the solvency test across the board wihe@onsidered the

detailed proposals. It is, therefore, disappointimgt the SCCLR was not able to take a more long teew of the issue

>—D——

when it considered the detailed proposals and paarantly summarily rejected this option before theults of the
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consultation are known on the basis of not paridylstrong arguments. In fact the authors of ttyeep appear to recognize

that these arguments, by themselves, are inadegsatensultees have been asked to provide reasonthe solvency tes
should not be adopted across the board !

Having said this, | also recognize that this refaapresents a significant change to the existiagy&iry arrangements and
cannot be introduced until and unless the businessmunity and professional organizations are pexp&n accept it. In
the event that the results of the consultation eselthis conclusion, | would recommend that, as minimum, the
existing capital maintenance rules on the paymedividends are reformed on the basis of the refoimPart 23 of the UK

Companies Act 2006. An example of these refornsedion 845 which deals with the statutory amendseacessitate
to deal with the issue in the casefofeling Barford v. Perion Ltd(1989 BCLC 626). These make clear that, where
transferring company has distributable profitsagsets can be transferred at book value.

If the status-quo is to be essentially retained rf@king distributions, it will be necessary to tpd distinguish this
approach from the proposed approach for other ipah@lements of the capital maintenance regimejaha share buyt
backs and financial assistance by a company foptinehase of its own shares, where the optiongdosultation in the

paper include the introduction of a mandatory sotyetest. Question 12 asks for reasons why theesolvtest should ng
be adopted across the board. In response, it candued that the mandatory provisions regardingibligions are in g
somewhat different category from the mandatory gious regarding share buy-backs and financialstsste for 3
number of reasons as follows:-

First, distributions as defined in section 79A lod Companies Ordinance means every descriptiorswitdition of a
company’s assets to its members, whether in castherwise e.g. shares, specific assets or delentexcept in fou
specific circumstances i.e. the issue of fully artly paid bonus shares, share buy-backs, cagitalctions and th
distribution of the company’s assets to its membargs winding-up. Distributions are, thereforeyy wide-ranging
in nature and payments consequential to distribstiwill, generally speaking, be of a greater mamglat than
payments consequential to other aspects of thdéatapaintenance regime such as share buy-backdimential
assistance.

Secondly, as a consequence of this, there willrbatgr concern, not only on the part of creditbed proper control
are in place regarding the disposal of a compaag&ets, but also shareholders, particularly mwatiareholders
that they do that they do not receive unequal imeat in the form of selective distributions. Thésgetherefore, a

—
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considerable corporate governance dimension toilliibns and not inconsiderable potential for digpand lega
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In view of the above considerations, | considett thavould be possible to introduce more radicdbmms to the law
governing share buy-backs and financial assistamt®ut this being incompatible with the retentiohthe current capita
maintenance rules for distributions.

action regarding the administration of the relevatdtutory provisions. In view of this, until andless the
consultation indicates that the solvency test Haaioed broad acceptance in Hong Kong, it woulgteferable tq
have more explicit and objective control provisionghe Companies Ordinance governing distributicateer than
relying on the subjective judgement of directorgha context of the solvency test alone. Furtheemfor the time
being at least, the UK (Part 23 of the Companies Zi06), Australia and Singapore have retained cthital
maintenance rules for making distributions.

Thirdly, the Companies Ordinance already permiigape companies to fund share buy-backs out oftakipi certain
circumstances and give financial assistance forptimehase of their own shares subject to, inter-aatisfying a
solvency test. Consequently, the extension of tipeseedures to cover all companies funding shagebacks ang
giving financial assistance is effectively only tegtension of existing procedures which have obthimarket
acceptance and have been in use for a not incoabiddime.

Fourthly, although Australia and Singapore havainetd the capital maintenance rules for makingitigions, they
have moved to the solvency test for payments raggushare buy-backs and financial assistance. Tiegtherefore

a precedent in two other major common law jurisditg for a partial reform of the capital mainteramales on the

lines proposed in Hong Kong.

Fifthly, the rules on financial assistance are neatlly related to capital maintenance, should ffil@cha company’s
assets (if properly negotiated) and are no moehlikhan any other transaction to have implicatifmmsa company’s
share capital.

|

D

Arthur Lam & Co.
CPA

We think the solvency test approach is a good ambr.o

The Law Society of
Hong Kong

Yes. We agree with the same reasons set out iIB@E_R’s recommendation in paragraph 3.12 of thesGbation Paper.
However, some members consider that the solvestyapgproach has its attractions because credibbegiron is now moré
focused on expectation of solvency, and this ampraa worth re-exploring in future when the conceptcorporate
governance is more strongly embedded in the compaordture in Hong Kong.
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KPMG We agree that the realised profits approactiigtvibutions, together with the directors’ gendrduciary duty to considey
the company’s ability to meet its debts as thelydaé before making a distribution, are well unttsed and appear to haye
served Hong Kong well. However, we also consitiat the restrictions on reductions in share capital the use of the
share premium account seem unnecessarily compteRuadensome when a company is clearly solvent.

Therefore, on balance, while we see merit in aesaly test approach to capital maintenance, in génmex support the
current proposals in Chapter 3 of the Consultataper, which limit the reforms to the redemptiod agduction of share
capital, rather than introducing a wholly new regimhich would apply to distributions generally.

Clifford Chance We agree with the Government’s oleons set out in the Consultation Paper andraaogly we agree that Hong Kong
should not adopt the solvency test approach tatorgalotection which applies to all forms of dibttion.

Chartered Institute gfIn Hong Kong, creditors do not rely on solvencyt i@s a form of protection. They would normally lsgeotection by,

Management asking for a lien on tangible assets such as statee Other form of creditors’ protection wouhtlude a standby letter of

Accountants Hong | credit. Bankers would usually have their own wayduding imposing restrictive convenants to protwir interest

Kong Division However, if solvency test approach is to be retinege propose to include balance sheet solventyriesldition to cash
flow solvency test.
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Chamber of D¢ Hgt ¥'s a”El 05 6.C " Ae[ ©S2a A«aeée c fluy

Commerce OFE = [ ®0 5A°«C=® ™ 3 EE A“YZAEAYKAAALOTE
0 «CAE i

Hermes Equity Yes. We agree that Hong Kong should not adoptstiieency test approach to creditor protection. &dgeee with

Ownership Services| SCCLR’s recommendation that the current rules thatdividend should be declared out of distribigaptofits have

Ltd. worked well and provided certainty. We also badighat the example of the civil remedies under Nlesv Zealand
Companies Act where payment of a distribution thdtnot satisfy the solvency test is recoverablthanfirst instance from
the shareholders who have received the paymentda@ehte great uncertainty for shareholders. Adeleve that the
current rules may provide better safeguard agamstoper distribution (e.g. court sanction is reqdiin case of reduction
of capital other than re-designation of the nomwellie of shares to a lower amount), we therefgreeawith SCCLR’S
recommendation.

Ho Tak Wing No, Hong Kong should adopt the solvetest approach to the protection of creditors,artipular, when no par value of
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capital is introduced and implemented. Otherwtise protection of stakeholders will be jeopardized.

Hong Kong
Stockbrokers
Association

We agree that Hong Kong should NOT adopt the salyéest approach as solvency test over rely onmag of directors
whom themselves often are also the controllingeti@ders.

The Hong Kong
Association of
Banks

In arriving at the recommendation against acrossbtbard application of the general solvency tept@ach, the Standing
Committee on Company Law Reform (SCCLR) consideamaipngst others, that the current rules that diddghould be
declared out of distributable profit have workedllveed provided certainty and the business seadikely to find the
application of the solvency test to the distribotmf dividends objectionable. Conceptually, ‘demal should be declare
out of distributable profits’ provides certaintifowever, the definition of ‘distributable profitiyhich is usually understog
to mean realised profits, is often subject to imtetation in practice and can potentially be a [@mbarea for directors an
accountants, in particular with the developmentatounting standards in recent years that bringsitabonsiderablé
changes in the determination of accounting profitsis not clear from the consultation paper asvteether this issue ha
been considered in arriving at the reasoning oSGELR.

The Chinese
Manufacturers’
Association of Hong
Kong
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The Association of
Chartered Certified
Accountants

Capital Maintenance Regime

We are of the view that Hong Kong should NOT adoplLY the solvency test approach across the boaall torms of
distribution and both the cash flow solvency testl ahe balance sheet test should be equally adiepbtases for th
making of distribution decisions. However, we seegmound how concerns of potential drawbacks ofgireeral solvenc
test approach outweigh any benefits arising frasnaioption as suggested under paragraph 3.12(#eafonsultation
document. Directors should always be expected tcendestribution decisions in the light of their onding fiduciary duty
to act in good faith and in the company’s bestregts.

(D

CCIF CPA Limited

Yes, we agree that Hong Kong sdmdt adopt the solvency test approach to cregitatection which applies to all form
of distribution as it may greatly increase the pt# liabilities of directors of SMEs.

Canadian Certified
General Accountant

Currently, there are some common law rules to ptoteeditors when a company is insolvent, suchidusciary rule,

1%

smisfeasance etc. Even though these rules someaneesostly to enforce, the current capital maiatee rule regime
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Association of Hong
Kong

keeps the running costs low for most businessgecedly small and medium sized business. Moreoweditors have
number of alternatives to protect their interestsh as requiring shareholders or directors’ peisguarantee.

CLP Holdings
Limited

We do not agree. For the reasons set out in Ephgr3.5 to 3.9 of the Consultation Paper, we tliait Hong Kong
should adopt the solvency test approach to credrmtection which applies to all forms of distrilaurt.
Furthermore, the current rules on distribution ofidends require that dividend should be declarat ai distributable
profit.
“realised”, could be better defined in the Compar@dinance, to reflect the accounting treatmernhérecognition of &
company’s profit or loss as a result of the congaog of the Hong Kong Financial Reporting Standamith the

International Financial Reporting Standards. Ba@meple, it is not certain under the current ruldethier valuation gains

such as mark-to-market gains of financial instrutedrooked for this year which can easily be tunmeo mark-to-market
loss in the next year or vice versa, are considgeadised” and “distributable”.

The British Chamber

of Commerce in
Hong Kong

We still like the Capital Maintenance Approach. thé¢ end of the day investors like to know whaytiveuld get back, for

their shareholding. We would note that the solyetest approach is also common in popular competitasdictions to
Hong Kong such as Bermuda, which allows both nogpalrpar value shares and which is not mentionéakeiC.A.

Stephenson
Harwood & Lo

We agree that Hong Kong should not adopt a unifeatvency test approach to creditor protection whapplies to all
forms of distribution.

The Hong Kong A E| or OL k 7 °%, 2 ;AAAEGHIb= 3w’y KLMOL A° 34K ¢ AA
Chinese Enterprises| A § '( oo I<WGHID ‘uof

Association

Tricor Services Yes. We fully concur with the rationale as setioyparagraph 3.12 of the consultation paper.

Limited

The Hong Kong
General Chamber of

Yes, we agree that Hong Kong should not adopt thesa-the-board solvency test approach to cregrmection for the
reasons given by the SCCLR which we find persuasive

Commerce
Hong Kong Bar The Question posed in this proposal is far too ggndn any event, the Bar does rsoipport the proposal. We do not ¢
Association why a company should be allowed to pay dividendgstghareholder if it is insolvent, particularfyiti is insolvent under

the balance sheet test.
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The Society of
Chinese Accountant
& Auditors

Yes, we agree not to adopt the solvency test ttoatts of distribution. The existing use of capitaintenance regime g
sdistribution of dividends out from distributableofits has worked well and the change to solvensy teay create
difficulties and uncertainty to directors in detéming the amount of distributable profits espegiati SME.

The Hong Kong
Institute of Chartere(
Secretaries

)

Agree as the Institute adopts the reasoning seh@aragraph 3.12 of the Consultation Paper.

Hong Kong Institute
of Certified Public
Accountants

In principle, we consider that Hong Kong should gtdeome form of “solvency test” approach to credjmtection ang
that, in the long run, this should apply to allnfisr of distribution. Members of the Institute’s Rasturing and Insolvenc
Faculty point out that corporate insolvencies sgrdlever, occur due to the failure of a compaaymaintain its issue
capital and the maintenance of capital alone vatlensure protection for creditors. They see aesmly test as providing
more direct and relevant means of achieving theabive of greater protection for creditors.

At the same time we note the concerns raised b$E@E©LR and have the following comments on them:

(@)

(b)
(€)

(d)
(e)

A solvency test would make directors focus dretluer what they were proposing to do was finalyc@udent and
make them more responsible for their actions, whichprinciple, should be seen as a positive deraknt. As
regards the concern about increasing the potdiaialities of directors of SMEs, in particular, m&ideration could b
given to applying the solvency test only to “large’listed companies. However the problem withleding SMES is
that, as there is no public filing of private compaccounts in Hong Kong, creditors dealing witlvale companies
are less protected. For this reason, on balancejoméd not favour excluding SMEs.

See the response to (a) above.

It is difficult to argue that a company shoblel able to pay a dividend in circumstances wharey be unable to pa
its creditors. However, given the view reflectadhe consultation paper that the existing rulesehaorked well and

provided certainty, one option would be to extemel $olvency test to additional forms of distribatiout not, at the

initial stage, to the payment of dividends, at feast until directors have become more accustoroeithd practica
application of the test.

Generally, the capital maintenance rules haeeoime outdated, unduly complex and lacking in ceres.
Furthermore, companies do not become insolventrasudt of capital reduction.

It is not clear that the concerns and potedtiaivbacks outlined by the SCCLR, which could iy ament be partially

D
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addressed, would outweigh the benefits of adoptireg solvency test more widely as the principal ride the
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protection of creditors. Certainly there are jdigsions with well-developed company law, whereythave taken the
view that a solvency test is the most appropripfg@ach.

1%
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Question 13

Should the solvency test currently used in Hong Kan(which is basically a cash flow test) be modifiedy including a balance sheet test?

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

No. We agree with the Rickford Report. Properliappon of the cash flow test renders the balastueet test redundar
The directors must, in considering whether thempany can pay its debts as they fall due, haverdegathe availability
of assets, present and future, to meet liabiliggesent and future. The fact that making thigg@ment is difficult is
irrelevant. Adding a balance sheet test will nepdnse with the need to make the judgement or maig so any easier.

Gordon Jones

| tend to agree that the combinedhbalaheet and cash flow test provide better piotedor creditors for the reasons

outlined in paragraph 3.19 of the paper. Howevieshiould be noted that the jurisdictions which haveved to the
combined solvency test, namely, the US, New Zeal&mndgapore, South Africa and Malaysia have, in tniestances
adopted the solvency test for many, if not mosthefareas previously covered by the capital maaree rules. By way @
comparison, if Hong Kong retains the existing caprhaintenance rules with no change and introdticescombined
solvency test to deal with share buy-backs andhiirzd assistance by private companies, this woedd lto an even great
tightening up of and greater complexity in an alse@estrictive and complex regime which would béhbexcessive an
unnecessary in the case of private companies. Qoasdy, to compare Hong Kong with these otherspligtions which
have introduced the combined test is not to compkeewith like. Furthermore, the paper gives ndigation that the
absence of the combined test in Hong Kong has daarsg problems in practice in terms of inadequedditor protection.
would, therefore, support the introduction of thmmbined test only if Hong Kong took steps to introd a mandator
solvency test for all companies in more areas ®fcépital maintenance regime e.g. share buy-ban#sfiaancial
assistance.

Arthur Lam & Co.
CPA

We agree based on the prevailing business envinennigalance sheet test may be added to complithergolvency test.

="

The Law Society of
Hong Kong

No.

We think adding the balance sheet test would gse to undue hardship to companies. For instanggent accounting
practices require revaluation of investment prapsrannually resulting in large fluctuation of @sealues in the balang

)

sheet. Such change of value of a company’s long tssets normally does not affect a company’stalid meet its
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liabilities when due. Inclusion of a balance shest would impose undue restrictions on a company.

Some members, however, favour the inclusion oflanoa sheet test for they consider that it offecdqetion to creditors.
This echoes the requirements of the US Revised MBugness Corporation Act and the New Zealand Comgs Act.

KPMG

We would caution against introducing a balasiceet test into the solvency test. Although weelsbme sympathy for th
views expressed in paragraph 3.19, we are concéhaedhe wide definition of “liability” (as oppoddo “equity”) under
International Financial Reporting Standards (whielve been adopted in Hong Kong as Hong Kong FiaaiReporting
Standards), and the changes from time to time ttmatinternational Accounting Standards Board maykento that
definition, could cause any statutory balance shesttbased on a simple “excess of assets ovélitiedy measure to be
unduly restrictive, in a manner not originally inteed by the legislator.

In our view, if the directors give due regard teitHfiduciary duties, this should be sufficientensure that the directors ¢
not act impruduently or give unfair preference hargholders over creditors. Furthermore, if a ibtvedseeks to hav
greater protection than is provided by the contiguprofitability of the company’s operations, themch creditors wil
generally seek to secure their loans with charges specific assets. On this basis there doeapyar to be a compellin
need to strengthen the existing solvency test tvgdicing a balance sheet test.

L

1o
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Clifford Chance

We believe the present cash flost slould be modified by including a balance shest as the balance sheet limb will

provide safeguards in respect of whether long texhilities of a company could be met.

Chartered Institute o
Management
Accountants Hong
Kong Division

fYes. Cash flow test alone would be inadequate.coApany may have a positive cash position withidigassets
However, such company may also have a negativeroreh. The cash flow test should be modified bsluding balance
sheet solvency test.

A

The Chinese Generd
Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

No. We believe that a balance sheet test woulditiidvalue to the current cash flow test.

Ho Tak Wing

Yes, agreed.
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Hong Kong We are of the view that solvency test be modifigdnicluding a balance sheet test.

Stockbrokers

Association
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Association of Hong
Kong

CCIF CPA Limited

No. The balance sheet test fenlg€onsider the quality of a company’s assets atillities, etc. On the other hand, t
protection for long term obligations is normallytive form of collateral, priority claim, covenaatyd so on.

Canadian Certified
General Accountant
Association of Hong
Kong

JJ

Yes, a combined approach has better protectioosethtors.

CLP Holdings
Limited

Yes, the solvency test currently used in Hong Kéwlgich is basically a cash flow test) should be ified by including a
balance sheet test.

The British Chamber

of Commerce in
Hong Kong

Where a solvency test applies we think it shoulthgase both a cash flow test and a balance shset.¢ée so that th
company has a positive cash flow and a positivevoeth before certain actions are taken.

D

Stephenson
Harwood & Lo

We do not consider it appropriate to adopt the dgoetbtest and maintain that cash flow test shooldtinue to be thg
solvency test.

Our reasons are First, the creditors would not necessarily haeeeas to the balance sheet of the company bec

financial statements are not publicly filed in Haddgng. Thus, a balance sheet test does not govedator much comfort,
Second, the balance sheet is only a snapshot reptiré affairs of the company as at a particukted It does not reflec

the assets coming into the company, for examptarduevenue streams which may be adequate tcopgytérm liabilities
nor, equally, any expected deterioration of revenue

L

cause
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Association

Arthur K.H. Chan &
Co.

Yes

Tricor Services
Limited

We do not agree that the solvency test be modibgdncluding a balance sheet test. A balance stesttis a merge
mechanical and rigid application of a calculatidnbalance sheet net asset value without considahrgquality of a
company’s assets and liabilities and their linkager time. The conflicts between the theory of élseounting standards
and the concept of creditor protection also makalance sheet test undesirable.

The Hong Kong
General Chamber of

We think, on balance, that the solvency test ctiyersed in Hong Kong should not include a balastoeet test.

Commerce

Hong Kong Regarding Chapter 3, we agree that the current ftashtest-based solvency test requirement sho@drodified by
Monetary Authority | including also a balance sheet-based test, givearguments set out in the document.

Hong Kong Bar The Bar supports this proposal and agrees thasdahency test should be modified to provide forombined solvency
Association approach.

The Society of
Chinese Accountant
& Auditors

We agree the inclusion of a balance sheet test.

The Hong Kong

Institute of Chartered

Secretaries

Agree.

Hong Kong Institute
of Certified Public
Accountants

Yes, we consider that the existing solvency reqouinet in Hong Kong, which is basically a cash flastt should be
modified by including a balance sheet solvency, tesvering both current and total assets/liabgitio provide a more
comprehensive and objective approach in the assessoh solvency and better safeguards for creditdnsthe event of
financial difficulties, creditors would also loo& the assets on the balance sheet of a compamgfayment, and not only
to cash flows.
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Question 14

Do you agree that reduction of capital should contiue to be subject to judicial control and there isno need to introduce a court-free
procedure as an alternative process in addition tthe current rules?

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

No. We think there should be an alternative ctne procedure. Share repurchases out of capéai@ subject to cour

control, so why should reduction of capital haveb&so subject? The two procedures have the seomomic effect on
creditors.

—+

Gordon Jones

| do not see any objections to intioguan alternative court-free process based ool\erscy test to determine capit
reductions bearing in mind that 80% of Hong Kongnpanies have very small amounts of share capitdlvamat is
proposed is an option which directors have thediveeto decide to adopt if they so wish. In addititre introduction of
such a provision would enable us to determine d@ke-tip rate and assess how a solvency test woukl iwgractice in
certain well-defined circumstances, with a vieveemsidering possible more radical reform at a ritiate.

al

Arthur Lam & Co.
CPA

We would welcome a possible court-free proceduranaalternative process.

The Law Society of

Yes. We agree with the view of the SCCLR.

ne

Hong Kong However, some members consider that court sanctonbe dispensed with: creditors’ interest can dfegsiarded by
requiring notice of reduction and giving creditting right to object via court process. In additiehare buyback has tk
same effect as reduction of share capital but tinesnt rules do not require share buyback to betsaunctioned.

KPMG In our view, if sufficient safeguards could &intained to protect creditors, we consider thate is merit in introducin

court-free procedures that may be used for thectemtu of share capital, particularly in the circuarse identified in
section 58(1)(c) of the Companies Ordinance i.eerethe company wishes to pay-off any paid-up sbapéal which is in
excess of the wants of the company.

Clifford Chance

We believe it is desirable to haveourt-free alternative for reduction of capitalhe time and cost involved will b
reduced.

e
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Chartered Institute o
Management
Accountants Hong
Kong Division

fWe recommend a court-free procedure in the intesediexibility and simplicity to be available toMEs as there is n
public interest involved and these companies arstijnoontrolled by a small number of shareholdeh®\are more oftel
than not family members. For large companies wingl more than a specified number of shareholderb€ defined) an
listed companies, judicial control should contina@pply.

The Chinese Geners
Chamber of
Commerce

Ap+ YUCO"#
Oy

lF7 A xu@ [<£o OM ¥8 A*RU B T A

£ .A DPRex U¢U AC RU — +z{N1"#<RU

f o[
f

Hermes Equity
Ownership Services
Ltd.

Yes. We agree that there is no need to introduoeud-free procedure as an alternative processldition to the curren
rules.

Ho Tak Wing Yes, agreed.

Hong Kong We are of the view that reduction of capital shocdatinue to be subject to judicial control for paltompanies and a
Stockbrokers option of a court-free procedure as alternative@ss.

Association

The Chinese ZDION-x U¢U"#5[RU U7YD®PR /EC ja01"#bapaslOFKLM

Manufacturers’ 6 E & ")faKLMO&ze cél f

Association of Hong
Kong

The Association of
Chartered Certified
Accountants

Reduction of share capital

ACCA Hong Kong agrees that reduction of share ehgthould continue to be subject to judicial contmad there is nc
need to introduce a court-free procedure as amalige process in addition to the current rulége note that in the UK,
court-free process based on solvency for capithlaon has been recently introduced, which wasdwvew motivated by
widespread complaints that the court procedureexpensive and slow.

| n——

CCIF CPA Limited

No. As the court-free procedwsddster and cheaper, it may be of benefit toatiigs in certain cases.

Canadian Certified
General Accountant

No. The judicial control should be abandoned &sgbstly.

12

Association of Hong
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Kong

CLP Holdings
Limited

We do not agree. We think that there is a needttoduce a court-free procedure as an alternativeegs in addition to th
current rules for reduction of capital. On-markkare repurchases, which is a form of reductiocapital, do not requirs
court sanction under the current regulatory regime.

The British Chamber

of Commerce in
Hong Kong

We would like to see a Court free procedure fouotidn of capital introduced, in addition to theu@obased procedur
which the directors could always choose in complexncertain cases, or where some of the direcangot agree.

Stephenson
Harwood & Lo

We welcome a court-free procedure as an alternativeess, this will offer companies a flexibilitpcawill also be faste
and cheaper. Such a change will also make HK comapanore competitive compared with vehicles ireottountries.

The Hong Kong
Chinese Enterprises
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Association
Tricor Services The introduction of a court-free procedure as &eriahtive process in addition to the current rglesld make certain mor
Limited routine cases easier and possibly less costly forbeessed, provided that adequate legislativeggafes are in place t

protect the relevant stakeholders.

The Hong Kong
General Chamber of
Commerce

Yes, we agree that the reduction of capital shaolttinue to be subject to judicial control and éfiere concur with the
views expressed by the SCCLR. Having said that,daerecognise the current anomalous situation whepgivate
company can buyback its shares out of capital based solvency declaration by the directors withcotirt sanction
However, on balance, we feel that it would stilldeneficial to retain a court-sanctioned reductibeapital as it provide
certainty as to the legality of the transaction argliably provides more protection for the creditor

1%}

r

v

g
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Hong Kong Bar

Association (1) In our experience, the companies which reqtive Court’s confirmation of reduction of capitaleagenerally
substantial companies with high level of paid-upi@. The directors and the companies concermefiipcertainty
on the legality of the transaction. Certainty W guaranteed in a court-sanctioned reductiompital.

(2) The main purpose of requiring the companieseek the sanction of the Court is to ensure thatctmpanies ar
solvent and have sufficient funds to repay thebtd@s and when they fall due.
(3) It is undesirable to replace the court sanctuith the solvency declaration made by the dirextdt is by no mean

The Bar supports this proposal and agrees witlcdheerns set out in §3.24.

D
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certain that the directors making the declaratiauld necessarily have a correct understanding efctincept of
solvency for the purpose of the relevant statufmgrisions; even accountants’ solvency test isedsfit from the
statutory (cashflow) test.

The Society of Yes, we agree. We don’'t see companies have stwpgctation on a court-free procedure as redudfocapital is an
Chinese Accountantsextremely unusual exercise to companies. On therdiand, the loosening of control on reductiorcapital decreasge
& Auditors protection of creditors.

The Hong Kong The Institute considers that reduction of capitadudd continue to be subject to judicial control dyd large but therg
Institute of Chartered should be a court-free procedure or a simplifieacpdure as an alternative process for certain simgaltine cases whigh
Secretaries can be set out in detailed guidelines. Currertlg, costs incurred for requiring court sanctionnad justified in simple

routine cases. It should be noted that on matkatesrepurchases, which is a form of reductionapital do not require
court sanction under the current regime.

Hong Kong Institute| No, we do not agree that reduction of capital sthaantinue to be subject to judicial control in edises. We support the
of Certified Public | proposal for introduction of a court-free procedasean alternative process in addition to the atnmgles, which would
Accountants reduce the costs of a capital reduction exercise.

We would suggest that a court-free procedure bgsuto the following safeguards:

a. approval by shareholders in general meetingh &itsolvency declaration made by directors to be qmiore
shareholders;

adequate advertising and publicity;

written notice to all creditors;

provision for appeal to the court by aggrievegtigdors and/or shareholders;
penalties against directors if they abuse ttusquure.

®aoo
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Question 15

If your answer to Question 14 is negative (i.e. yothink that an alternative court-free process for reduction of capital should be

introduced):

(@) Should it be available to all companies (whethdisted or unlisted) or just private companies orprivate and unlisted public
companies; and

(b) Should all directors make the solvency declarain, or is it sufficient for the majority to do so?

Li & Fung Limited N/A

Swire Pacific (@ It should be available to all companies.
lellt?d; Qathay (b) We think all directors should make the declara{as they have to under the present rules wéleaiee purchases are
Pacific Airways made out of capital).

Limited; Hong Kong
Aircraft Engineering
Company Limited

—

Gordon Jones (@) | do not see why the alternatugtdree procedure should not be open to all congsa bearing in mind tha
Singapore already makes it available to all comgmiind the principal reason why the UK did notofwllsuit is
because of the requirements of the Second E C CorrahBirective.

(b) As reductions in capital could be potentialigntroversial, the solvency declaration should bedenhy all the
directors and not just a majority, having particutgard to the UK and Singapore precedents.

Arthur Lam & Co. | (a) We think the “alternative” shall be available &ll companies (whether listed or unlisted). Afd we think
CPA “majority” of directors are sufficient; Otherwisa,prompt justified action may become a deadlocksthme directors whp
are not the majority of the boards failed to shbeirtintention or disagree.

The Law Society of | (a) For those members who favour the court-freecgss, they consider that this should be made &laile all

Hong Kong companies. The distinction between listed andlisdeéd companies is not particularly relevant asimber of listed
vehicles are incorporated in Bermuda, which allderscapital reduction without court sanction, subje solvency
test.

(b) Those members who favour the court-free proagsse that all directors should make the solvelecyaration.
KPMG We would consider that an alternative coueefprocess may be of benefit to both listed andtedl companies, although
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we would expect that in the case of a listed compaarticular care would need to be taken to ensoae both the
shareholders as a whole and the creditors woutcehéed with sufficient fairness and provided vattificient protection.

We would consider that it would be appropriate tfeg solvency declaration to be required to be nwmddehalf of the
whole Board.

Clifford Chance

(@) The court-free process shoully be available to unlisted companies (privateulblic).
(b) A majority of the directors should make theveoicy declaration (consistent with the financiaisiance rules).

Chartered Institute o
Management
Accountants Hong
Kong Division

fPlease refer to the answer to question 14.

The Chinese Geners
Chamber of
Commerce

la) = tug E ~x =« SU: E 6RU "#£ Biu<?D + - E ¢ I. OM
[ OM xu@ U ox UecU"# <[ f
(b)y ¢ De ap =Q ' | (GH5v¥KA fl« St6 EI éx | (GHED +b = f

Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on question 15-16

Ho Tak Wing Not applicable

Hong Kong The court free alternative should available to gi&vcompanies only and all directors should makestiivency declaration.
Stockbrokers

Association

The Chinese x U¢U"#D °tOM xu@ U i Nj  GH5v¥%KA T« O dee f

Manufacturers’

Association of Hong
Kong

CCIF CPA Limited

(@)

It should be available to athmpanies, but the conditions of application anel televant procedures could
different.
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(b) Yes, the solvency declaration should be madalbglirectors after making reasonable inquiry itlte affairs of the

company.
Canadian Certified | (a) It should apply to private companies only.
Gener_al Accountants(h)  The solvency declaration can be made by theonitgjof directors unless the Articles of Assodtirequires
Association of Hong otherwise.
Kong
CLP Holdings (& An alternative court-free process for reductaincapital should be available to all companie$diher listed or
Limited unlisted).

(b) Our view is that it will be sufficient for themajority of directors to make the solvency declarat In many cases,
directors on the board might be representing diffeinterests and there could be a potential Hak some director
might abuse the use of the unanimous approval rement to trade their approval on one transactgaingt some
other decisions that were in their interest. Femrtore, in reality, a unanimous decision on solyermnfirmation
might be difficult to be reached given the lialyilimplications. However, it would also be unfair lhold those
directors, who objected to giving the solvency aométion, liable for the solvency certificate. Axdingly, we are in
favour of a simple solvency certificate system wmtlajority board approval and only those directofsovsigned
would be liable.

The British Chamber (a) The Court free procedure should be availabf@ii@ate and unlisted public companies only.

of Commerce in (b) All directors should make the solvency declarat If all directors do not, the Court procedurauld then be

Hong Kong adopted... This can be the subject of abuse where fkeonly one (unreliable) director so some saheds are
needed for this scenario.

Stephenson We are of the view that an alternative court-freecpdure should be available to all companies (indrdisted or unlisted).

Harwood & Lo

Our reasons are Since private companies can reduce their shaniéat@asily by repurchasing their own shares, theye
less need for an alternative court-free procedoae tisted companies. The reduction of capitalceams the interests (
creditors of the company and, from the creditoisiw the same level of protection should be proditiethem regardles
of whether the creditors have lent money to adistEmpany, unlisted company or even a private compa

Although all directors are to be required to make fielevant solvency declaration in the UK and &nage, we think tha
HK does not have to follow the same practice. Bywing an analogy in the voluntary winding up afanpany, any on
director can make the solvency certificate afterlbard meeting to approve. We suggest that amydrector should b
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required to make the solvency declaration on beifalie whole board following unanimous board apptdo approve thé
capital reduction. As such, the solvency declaratian be evidenced by the relevant board resalainal the directors wi
be jointly liable for the solvency declaration.

The Hong Kong (@ 40 f

Chinese Enterprises b 'GH  f

Association b) Q

Tricor Services (@) It should be available to all companies. Nttatanding this, it does not prevent more stringequirements to b
Limited imposed on listed companies via other means gawgithie operation and governance of such companasas the

Listing Rules.

We are of the opinion that it is sufficient farmajority of the directors to make the solven@agesnent, if the giving
of the financial assistance has been approvedreyaution passed by the board of directors irfitseinstance.

(b)

The Hong Kong
General Chamber of
Commerce

If it is decided to introduce an alternative colnele process for reduction of capital (which werdd support), then i
should only be available to private companies amésted public companies and all the directors sthiave to make th
solvency declaration.

As a general point, we would be interested to kidmw many unlisted public companies exist in Honghéa@as our
perception is that public companies are only usezbnnection with a listing.

—

D

Hong Kong Bar
Association

Not applicable.

The Society of N/A.

Chinese Accountants

& Auditors

The Hong Kong (@ It should be available to all companies.

Institute of Chartere(
Secretaries

j(b) All directors should make the solvency statemeatn as in the case for a repurchase of sharesf aapdaal).
Duties of directors, whether executive or non-etigey are still the same and it is good governandeold the samg
standard of duties on all directors.

D

Hong Kong Institute

(@)

We are of the view that, as an alternativepartefree process for reduction of capital shoudddvailable to al

of Certified Public

companies, whether listed or unlisted. In the aasksted companies, the regulators should be ablavestigate

81



Accountants

(b)

cases of alleged abuse. For unlisiegpanies, aggrieved persons should have recoutke tmurt. The proceduré
should be subject to the safeguards indicated imemponse to question 14, above.

We believe that, for practical reasons, it $tiobe sufficient for a majority of directors to nela solvency
declaration, as it may be difficult to arrange d&tirdirectors to sign a document without causinkayle For reference
we note that under section 228A of the CompanieBnance, a majority of directors is sufficient torh an opinion
that the company cannot by reason of its liabditt®ntinue its business and to commence a volumtarging up
procedure under that section.
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Question 16

Should the current provisions on buy-backs in relabn to protection of creditors be:

(a) retained,

(b) amended to allow public companies (whether listd or unlisted) to fund buy-backs from capital subgct to the solvency and other
procedural requirements currently applicable to a luy-back out of capital by private companies; or

(c) amended to allow all companies (whether listedr unlisted) to fund buy-backs (regardless of theaurce of funds) subject to a
solvency requirement (in a manner similar to that 6the SCA)?

Li & Fung Limited

No comment

Tsao Yea Tann
Simon

Fro the purchase of own shares, we cannot seeantsotover the buy-back of shares by the Goverriményou believe
in the free economy regime, there is a lack of waitbn for regulators allowing companies to purehabkares withou
going through proper channels. It caused not oahfusion in the share price in case of listed cammgs but the valuatio
of the business will be affected. It went backthe question of share capital with no par. Witk tlapid flow of
information in the efficient market, only those whoe equipped with technology can take advantage those unj
equipped. Therefore if you allow such change,ftitere expenditure in social benefits will be eatialy at a speed yq
cannot possibly imagine, and moreover, gaempt the aliens from profits tax The clear demonstration in the May-¢
index closing illustrated the fact.

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

We recommend (c). Differentiating between listad anlisted companies should, if justified, be atergor the HKSE
Listing Rules, not the companies legislation.

-

nd

Gordon Jones

(&) As the current rules on sharebbaks in sections 49 to 49S of the Companies Ondmare very complex ar
difficult to understand, | do not think that it widwe acceptable not to have any reform givenwsahave embarke
upon a major rewrite of the Ordinance. Furthermar@yumber of other major common law jurisdictionsls as
Australia and Singapore have also introduced redotmview of these considerations, | do not aghe¢ the curren
provisions should remain intact.

d

t
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(b) Option (b) has the advantage of adopting augabst approach to reform as it would extend thistang provisions
regarding share buy-backs by private companief tmapanies. Capital would be used to fund sharelacks only
in the event that there were insufficient distrdhle profits or proceeds of a fresh issue. Consstyeas the
solvency test would be used only if it was necessause capital, it would come into play only iar@in limited

circumstances. However, given the more radical @ggr proposed under question 18 regarding finaasisistance

(which appears to be the preferred option in thpepa it has to be asked why a different, more eoraive,
approach should be adopted for share buy-backethsrvolve situations where a company purchasesviin share
either with or without financial assistance. Furthere, none of the other principal common law giggons which
have reformed their laws regarding share buy-bheks adopted a gradualist approach.

(c) Having regard to the above, | would, on balarstgport option (c) which allows all companies,etbter listed or
unlisted, to fund share buy-backs, irrespectivéhefsource of funds, subject to a solvency requerdrsimilar to that
in the Singaporean Companies Act. In this respgeds, noted from Appendix Il that a similar apprbabas beer
adopted in Australia, New Zealand and the US dndpng Kong does not follow suit, it will be out sfep with four
of the principal common law jurisdictions in the neb Furthermore, it is noted that the UK wouldcalike to adopt &
similar approach but is prevented from doing sah®y Second EC Commercial Directive. Personallyp Indt see
why this should ‘add a burden’ to companies puricigasheir own shares, particularly as a mandataiyemncy
requirement would be required if the option undeesiion 18 regarding financial assistance by a eomgdor the
purchase of its own shares were to be adoptedsdheency requirement is not regarded as a bumlémei context o
the latter, why should it be regarded as a burdehe context of the former? Such a reform wous anable us t
determine how an across the board solvency testdweork in practice before considering its possiblgure
application to distributions.

\*2

N

|

i

O

Arthur Lam & Co. No comment.
CPA
The Law Society of | (a) Yes
Hong Kong (b) No. Public companies require more protecti@antprivate companies.
(c) No
KPMG We would agree that the current requirement®wy-backs of shares are fairly complex and malemiaunduly difficult

for an entity to return capital to the shareholdenen that capital is no longer needed by the comp&/e would thereforg

D
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recommend reform in this area, along the lines gsed by part (c) of the question.

Clifford Chance

Option (b).
In the context of mutual funds, we recommend that Government re-consider the proposal of intratycpen-endel
investment companies@EICs”) in Hong Kong, the shares of which could be lfyesnd regularly redeemed on a NA

basis without the need to comply with the stringstt of provisions in the CO regulating share rquatean. OEICs have

been introduced in the UK since 1996 and also mg&pore.

j -

\%

Chartered Institute o
Management
Accountants Hong
Kong Division

fWe consider that the current provisions on buy-bactelation protection of creditors be amendedine with option (c)
above. The rules on buy-backs should be relaxgdawide operational efficiency and flexibility &l companies allowing
such buy-backs from whatever source of funds stbpethe combined solvency tests and approval hyettolders.

The Chinese Generd
Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

Hermes takes no formal view on question 15-16

Ho Tak Wing (@) The current provisions on buy-baickeelation to protection of creditors should kéined.

(b) Yes, agreed

(c) Yes, agreed
Hong Kong We are of the view that the current provisions ag-backs in relation to protection of creditorsrb&ined.
Stockbrokers
Association
The Chinese éSA ] (c) gUEO « t 6z aau U U0Us 17 FEU YK g Ae f
Manufacturers’

Association of Hong
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Kong

The Association of
Chartered Certified
Accountants

Purchase of own shares
ACCA Hong Kong supports the proposal to allow pul@dompanies (whether listed or unlisted) to fung-backs from

companies, which are reasonable and generous\asttral.

capital subject to the solvency and other procddacpuirements currently applicable to a buy-baskaf capital by private

1Y

CCIF CPA Limited

shareholders.

(&) No, they should be amendethascurrent rules are fairly complex.
(b) Yes.
(c) Yes, provided that the buy-backs are carrietl au a fair basis by reference to the respectitera@sts of the

Canadian Certified
General Accountant
Association of Hong
Kong

We are in favour of (c) as the buy-backs provisisimsuld be relaxed and should not be limited tdip@ompanies.

1°2)

CLP Holdings
Limited

We agree that the current provisions on buy-backglation to protection of creditors should be adesl to allow publig
companies (whether listed or unlisted) to fund bagks from capital subject to the solvency and rottr@cedural
requirements currently applicable to a buy-backadwapital by private companies.

The British Chamber

of Commerce in
Hong Kong

We would prefer the current position to apply (2.

Stephenson
Harwood & Lo

To provide flexibility to the both private compasieand public companies without derogating the pulliterests
(particularly for the listed companies), a two-pged strategy should be considered:

Public companies The existing legislation should be amended tovalpublic companies (whether listed or unlisted
fund buy-backs from capital subject to the solveany other procedural requirements currently appleto a buy-bac
out of capital by private companies.

Private companies Thee current provisions should be relaxed towalfwivate companies to fund shares buy-ba

to

A

cks

irrespective of the source of funds (including barnng) subject to current solvency and procedwglirements.
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The Hong Kong
Chinese Enterprises

(b)t

Association
Tricor Services We favour (b), as the solvency test would only éguired in the case of buy-backs from capital,fmitin the case of buy
Limited backs out of distributable profits or the proceefla new issue of shares as proposed in (c).

The Hong Kong
General Chamber of
Commerce

(@) The current provisions on buy-backs in relatmprotection of creditors should be retained.

(b) The provision should apply to private comparaesl unlisted public companies but not to listedligucompanies
where there are public shareholders who requiratgrerotection.

(c) No.

Hong Kong Bar
Association

The Bar supports the proposal under Question 16(b).

The Society of
Chinese Accountant
& Auditors

Our reason in agreeing the proposal to add a balsineet test to the existing solvency test usétbimg Kong for Q13 is
sbased on a view that the interests of creditorsilshbe safeguarded. Hence, based on the samepiginewe prefer tg
retain the current provisions on buy-backs of sharece the other two proposal (b) and (c) willrdaese the capital of th
company.

The Hong Kong
Institute of Chartere(
Secretaries

The Institute supports the proposal in (b).
)

e

Hong Kong Institute
of Certified Public
Accountants

greater flexibility to fund buy-backs. Howeverthiis option is further pursued, we would suggestiping a standard forr,
of solvency test (for both public and private compa), which, as we indicate in response to quest® above, shoul

While we are not aware of any problem with the entprovisions on buy-backs, option (b) would gnblic companies

D

|© N

include a balance sheet solvency test.
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Question 17

Is there a case for legislating for treasury sharefor all companies (as in Singapore)?

Li & Fung Limited

No comment

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes, if only to provide flexibility.

Gordon Jones

It has not been possible to accessltheant SFC documents mentioned in footnotesn8B48 as they have been dele
from the SFC’s website, doubtless because thep@tenger current documents. In view of this, itlwe difficult, if not
impossible, for members of the public to comment@pth on this proposal unless they have hard sapfiehe original
consultation document and the responses by coesulldowever, as treasury shares will be more rateteapublic, in
particular listed, companies, the impetus for aafonm in this area will have to come from the méregulatory
requirements for this group of companies. In tleispect, it is noted that sections 724 to 732 ofuUKeCompanies Act
2006, which introduce treasury shares, apply amlgoimpanies listed on a recognized stock exchange.

Furthermore, the Companies Ordinance does not apmyer 80% of listed companies which are domicbetside Hong
Kong. Consequently, any proposal to introduce trgashares needs to be considered in the contetkteokisting Rules
rather than the Companies Ordinance if it is toehany impact. The SFC last consulted on the subpatly 10 years ag
in 1999 but | doubt if the market would wish to nba the existing ‘block listing regime’, which seeto be working wel
and, even if this were to be the case, the chawgkaeed to be made in the context of the ListRgles rather than th
Companies Ordinance. It would, however, have besdpfii if the paper could have included some infation on how,
treasury shares have worked in New Zealand ancaorg as regards private companies.

Arthur Lam & Co.
CPA

We think all company may entitle to use treasuiresb.

KPMG

We have no objection to the proposal but casocmment on whether companies feel a need forgeghamthis regard.

Clifford Chance

Yes. We believe it is good to h&reasury shares, as it would provide more flekipil

ted
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Chartered Institute o
Management
Accountants Hong
Kong Division

fNo. We do not consider it necessary to introdueasury shares for all companies. The introduatibtreasury share
would likely require certain legislative controts ¢ounter the risks of abuse including sales a@fsiey shares during “prig
sensitive times”. Shares that are repurchasedeitiier be reissued or cancelled within a specifiedod of time. Therg
seems no reasonable ground to create treasurysshdrieh will have no voting rights and are notitbed to dividend.

A1% (-D U)

The Chinese Geners
Chamber of
Commerce

A
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Hermes Equity
Ownership Services
Ltd.

No. We do not see a strong need for the introdoatf treasury shares. However, should a decisgotaken to introduc
treasury shares in Hong Kong, we would note thatbekeve that the protection of shareholders’ sgist required a
follows:

Voting rights on treasury shares should be sudgen

Dividend on treasury shares should be suspended

share

Prohibition on resale of treasury shares at getimes (In particular, a company may not purchstsgres during th
black-out periods before the preliminary announcen@é the company’s annual results or the publwatf the
interim report)

Re-sales of treasury shares should only be caedwn-market
Pre-emption rights should be given to existingreholders when the company re-sells the treasianes

Treasury shares are also excluded for the pusposealculating per share ratios, such as earronghvidends per

[4%

U)

(4%

Ho Tak Wing No comments

Hong Kong We favour the “block listing regime” over treasistyares.
Stockbrokers

Association

The Chinese fe[E0 N-é z f
Manufacturers’

Association of Hong

Kong
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CCIF CPA Limited | No. As the issue and listing efsmshares after the repurchase and cancellatiohecarpeditious nowadays.

Canadian Certified | We cannot see the benefits of legislating for ieashares. It would complicate the accounts aeddws.
General Accountant
Association of Hong

JJ

Kong

CLP Holdings Yes, there is a case for legislating for treastwigras for all companies (as in Singapore).

Limited

Respondent A We support to hold the repurchasesha treasury as this will give the company thaitg to reissue them quickly and

cost effectively while providing additional flexiity in the management of the company's capitaébas

Since it is not currently possible under the Horan¥ Listing Rules or the Companies Ordinance feo@pany to hold
shares in treasury, we suggest the SCCLR to ligide the Hong Kong Stock Exchange simultaneouslprimceed with
modifying the Listing Rules to enable all listedrgmanies in Hong Kong to hold treasury shares aridantomatically|
cancel their listing after share repurchase.

The British Chamber Companies should have the option to have Treahases, i.e. buy back shares and not cancel themasiiry shares are

of Commerce in useful in a number of cases. (e.g. for employeeestehemes). Choice would be the key here. Bltauld not be for all

Hong Kong companies, as most companies would not need tiismngy Kong.

Stephenson We believe that the benefits of treasury Sharesdaweigh the disadvantages, and that the treahase regime should be

Harwood & Lo put into place for all companies as is the cas®imgapore.

The Hong Kong , 05 f

Chinese Enterprises

Association

Tricor Services No. We believe the conclusions as previously redcim the “Consultation Paper on Treasury Sharess@tation

Limited Conclusions” issued by the SFC in July 1999 appeatill stand today. Accordingly, consideratiavutd be given to the
adoption of the “block listing regime” as describedthe Consultation Conclusions, which involveseaiments to the
Listing Rules to enable all listed companies in gl&ong to expedite the listing of new shares thatraissued following a

repurchase and cancellation, as an alternativeoappr

The Hong Kong Hong Kong should permit treasury ebdor all companies, subject to appropriate saetpu
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General Chamber of

Commerce
The Law Society of | No. We agree with the SFC decision in its ConsioltiaConclusions in July 1999.
Hong Kong Some members favour legislating for treasury shases Singapore for this allows companies to déti repurchasec

abuse.

shares more effectively. Safeguards such as sdegedividends and voting rights should be implemérnb preven

[

Hong Kong Bar
Association

Yes. The Bar takes the view that an option shbeldjiven to the companies to hold the shares bduatk in treasury,
rather than requiring all shares bought back byctmpanies be cancelled.

The Society of
Chinese Accountant
& Auditors

streasury shares in falsifying the stock market.

We do not support for legislating for treasury glsaior all companies as we also worry about theyel@nof abuse of th

The Hong Kong
Institute of Chartere(
Secretaries

lthe introduction of the no-par share regime.

The Institute does not object to such a case msgiders it to be not immediately necessary andoeaconsidered later afts

D
—_

Hong Kong Institute
of Certified Public
Accountants

We have no specific view on this.
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Question 18

Should the current financial assistance provisionbe streamlined in a manner similar to the NZCA?

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

No. We do not think the New Zealand provisionspagicularly streamlined and we think that adogtinem will just
substitute one complicated system for another.

Gordon Jones

Questions 18 and 19
The basic policy behind the prohibition of finaricéssistance by companies to buy their own shavesept in certair

limited circumstances, remains sound, namely thatésources of a target company and its subsdiahould not be used

directly or indirectly to assist a purchaser finallg to make the acquisition of the target compargwever, the curren

provisions regarding financial assistance by congzato buy their own shares in sections 47A to #ighe Companies

Ordinance are amongst the most complex and imgietm the Ordinance for the reasons outlinedairagraph 3.36 g
the paper. Furthermore, one of the overriding dhjes of the rewrite exercise is to try and simphkfong Kong’s compan)
law. In view of this, | do not agree with the optioutlined in question 19(a) that the current psmris be retained.

As regards possible reform, one of the options ssiggl is to abolish the prohibition of financiasiagance in the case

private companies as in the case of the UK. Howewehould be noted that the UK has only been &bbio this because
was considered that any abusive transactions waggricompanies could be controlled in other wags #rough the

provisions on directors’ duties in the Companie$ 2@06 or the wrongful trading and market abuseiprons which have
come into force since the Companies Act 1985. é¢nHbng Kong context, however, it is not certain thiee or not the new

Companies Ordinance will contain statutory diregtatuties, as this is the subject of separate dtaigmn, while the
concept of wrongful trading does not exist in Hdfmng company law and is not being considered incibretext of the
current rewrite exercise. In view of these consatlens, | do not agree with the option outlinedjirestion 19(b).

Another option for reform is to follow the Singapan model but, as pointed out in the paper, thisdmy resulted ir

adding a further layer of complexity to already &sgively complex provisions. In view of this, I@ldo not agree with the

—
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option outlined in question 19(c).

Having regard to the above, | would support themefof the current financial assistance rules anlihes of the New
Zealand Companies Act as outlined in paragraph 8t3Be paper. This would not only enable the éxgstules on capital
maintenance to be significantly simplified and atnéined but also protect creditors’ interests. Saateform would also
enable us to determine how an across the boardrsnimest would work in practice before consideitsgoossible future
application to distributions.

Arthur Lam & Co. No comment.
CPA
The Law Society of | No.

Hong Kong Some members consider that the current regimenamdial assistance is complex and burdensome. fBveur the New
Zealand legislative approach to regulate finaresaistance.
KPMG The NZCA provisions, as described in the Cttason Paper, appear to be a reasonable balarssfejuards and enabling

legislation.

Clifford Chance

Yes.

Chartered Institute o
Management
Accountants Hong
Kong Division

fWe oppose to the concept of providing financialistaace to a third party for the purpose of acqgirshares in th
company. The disadvantages of doing so would byotd- weight any advantages putting the creditord minority
shareholders at risk.

D

The Chinese Geners
Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

No.

Ho Tak Wing Yes, agreed.
Hong Kong We consider the current financial assistance piamvisbe streamlined in a manner similar to the NZCA
Stockbrokers
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Association

The Chinese
Manufacturers’
Association of Hong
Kong

ARéSz{¥(=® ... h ot 11T Asi (] f

The Association of
Chartered Certified
Accountants

Financial assistance

To be consistent with other restrictions in theitzpnaintenance regime, ACCA Hong Kong considaeg the prohibition
provisions should be retained, making solvency dudfitenal exception. In this regard, ACCA Hong Kpsuggests tha
where the financial assistance exceeds 5% of taépaid-up capital and reserves of the companyaprity, say 75% of
shareholders’ approval will be required. We arethedf view that the requirement for unanimous shadsn approva
means that it is likely to work only in the casesafall, closely-held companies and will therefoot Ime practically feasibl
for all companies.

~+

W

CCIF CPA Limited

Yes.

Canadian Certified
General Accountant
Association of Hong
Kong

12

Yes, it is acceptable.

CLP Holdings
Limited

Yes, we support that the current financial asseanrovisions should be streamlined in a manneitasino the NZCA.

The British Chamber

of Commerce in
Hong Kong

No. We do not see a need to follow the New Zeakputoach on financial assistance provisions, here.

Stephenson
Harwood & Lo

We disagree.

Our reasons are A two-fold solvency test seems too strict and mesult in making it even more difficult for a coany
to give FA than at present. It will result in artiease in potential liabilities for directors andy add to costs as directd
will need professional advice just as much as leefor

Our experience is that the financial assistancesrimtroduce complexity to transactions without mworresponding

-
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protection to creditors (often for the reasons no@ed in the Consultation Paper — the capts#lf is usually very small
We prefer a UK style abolition of the rule in ordersimplify the law.

The Hong Kong
Chinese Enterprises
Association

AE 7 f

Arthur K.H. Chan &
Co.

Yes

Tricor Services
Limited

No. In the first place, consideration could beegito abolish the prohibition of financial assistrnn respect of privat
companies, as it is far too complex (and hencdyjasprocess for private companies. Moreoveratild appear that ther
are sufficient safeguards already in place thraatgler provisions for the protection of minority sélaolders.

¢

e

The Hong Kong
General Chamber of

Given the complexity of the rules on financial atmnce and the compliance cost, we support the thatthe provisions
should be streamlined at least for private commsanM/hether the NZCA approach is the right one resto be seen bl

~+

Commerce we do feel that for private companies this whoksaarequires further consideration.
Hong Kong Bar The Bar supports this proposal principally becabsecurrent financial assistance provisions arédaicomplicated.
Association

The Society of
Chinese Accountant
& Auditors

We support reform similar to that of NZCA. Theestmlined financial assistance rules should onlylyapp private
scompanies and should be able to strike a balaneeeba flexibility in raising capital and invitingpecial shareholder sug
as key employees and protection of creditors. nopinion, a reasonable ceiling amount of finanamsdistance based or
percentage to shareholders funds similar to thAlAZG A is essential in striking a balance.

h

The Hong Kong
Institute of Chartere(
Secretaries

The Institute supports the proposal but also remthdt current 3 exceptions contained in sectidd(4y of the CO, which
i do not appear in the NZCA legislation, should daired.

Hong Kong Institute
of Certified Public
Accountants

Streamlining the current financial assistance wiowvis along the lines of the provisions in the NEaaland Companies A
(“NZCA"), as set out under paragraph 3.38 of thastdtation paper, merits further consideration.wieeer, if this option
is to be pursued, we would suggest adopting a atdrfdrm of solvency test, which, as we indicategsponse to questid
13 above, should include a balance sheet solvesty t

ct

n
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Question 19

If your answer to Question 18 is in the negative, auld you prefer instead:

(@) the current provisions be retained,;

(b) the prohibition of financial assistance be ab@hed in respect of private companies (as the UK Balone); or

(c) making solvency an additional exception to thprohibition for all companies (whether listed and wlisted) in a manner similar to the

SCA?

Li & Fung Limited

N/A

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

We favour (b), for the reasons given by the UK CIGR&nd referred to in paragraph 3.37 of the coasalt paper, but se¢

no reason for distinguishing between public andgie companies. We assume that the UK distinetiap have been
influenced by the perceived incompatibility betwedolition for public companies and relevant EU.law

Gordon Jones

Questions 18 and 19

The basic policy behind the prohibition of finariceéssistance by companies to buy their own shaesept in certair
limited circumstances, remains sound, hamely thatésources of a target company and its subsadiahiould not be use
directly or indirectly to assist a purchaser finallg to make the acquisition of the target compargwever, the curren

provisions regarding financial assistance by congsato buy their own shares in sections 47A to #&he Companies

Ordinance are amongst the most complex and imietm the Ordinance for the reasons outlinedairagraph 3.36 g
the paper. Furthermore, one of the overriding dbjes of the rewrite exercise is to try and simplfong Kong's compan
law. In view of this, | do not agree with the optioutlined in question 19(a) that the current psmris be retained.

As regards possible reform, one of the options ssiggl is to abolish the prohibition of financiasiatance in the case

private companies as in the case of the UK. Howeawvehould be noted that the UK has only been &bbio this because
was considered that any abusive transactions watgricompanies could be controlled in other wags trough the
provisions on directors’ duties in the Companie$ 2@06 or the wrongful trading and market abuseigrons which have
come into force since the Companies Act 1985. é¢nHbng Kong context, however, it is not certain thiee or not the ney
Companies Ordinance will contain statutory diregtatuties, as this is the subject of separate dtaign, while the

|
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concept of wrongful trading does not exist in Hdfmng company law and is not being considered incibretext of the
current rewrite exercise. In view of these consatlens, | do not agree with the option outlinedjirestion 19(b).

Another option for reform is to follow the Singapan model but, as pointed out in the paper, thisdmy resulted ir
adding a further layer of complexity to already &ssively complex provisions. In view of this, l@ldo not agree with the
option outlined in question 19(c).

Having regard to the above, | would support themafof the current financial assistance rules anlihes of the New
Zealand Companies Act as outlined in paragraph 8t 38e paper. This would not only enable the @xgstules on capital
maintenance to be significantly simplified and atnéined but also protect creditors’ interests. Saateform would also
enable us to determine how an across the boardrspimest would work in practice before consideitsgoossible future
application to distributions.

Arthur Lam & Co.
CPA

No comment.

The Law Society of | (a) Yes
Hong Kong (b) No
(c) No
KPMG n/a
Clifford Chance N/A.

Chartered Institute o
Management
Accountants Hong
Kong Division

fWe would prefer to retain the current provisiores pptions (a) and (c) with the added restrictioat the balance she
solvency test be added in addition to the cash flolwency test.

The Chinese Generd
Chamber of
Commerce

~

et A“Z¥(=® ... h E  &AD

Hermes Equity
Ownership Services
Ltd.

We prefer (a), that the current provisions be netdj though we would be willing to accept (b) pedas an appropriate
deregulatory step.

y
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Ho Tak Wing (@) Not applicable
(b) Not applicable
(c) Not applicable

Hong Kong N.a

Stockbrokers

Association

The Chinese “¥(h f

Manufacturers’

Association of Hong
Kong

CCIF CPA Limited

Not applicable.

Canadian Certified
General Accountant
Association of Hong
Kong

U

Not applicable.

CLP Holdings
Limited

Not applicable in view of the answer to 18.

The British Chamber

of Commerce in
Hong Kong

We prefer (b) — that the prohibition on financiakstance be abolished in the case of all privatepanies, as is now the

case in the UK.

Stephenson
Harwood & Lo

We prefer the UK approach.

The current rules support the maintenance of damilaciple. However, the current rules are toonpbex resulting in a |
of time and money being spent trying to avoid givifA or following the whitewash procedure and dteroa commerci

deterrent.

An alternative option is to follow the UK where thdes on FA have recently been reformed to allowgbe companies tp
give FA without going through the whitewash proaedu The prohibition remains for public companiesnéndment
expected to come into force later this year). Tnevides more flexibility for private companiesdagliminates a lot of the

3
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time and costs incurred in carrying out the whitelivgorocedure. There are still certain checks acelfor private
companies such as directors’ fiduciary duties andornty protection of shareholders and it is stlfficult for public
companies to give FA. Whilst abolition may go agaithe principal of capital maintenance and segiyiprovide less
protection for creditors, capital maintenance is very significant today. A creditor’'s main coneas solvency and mog
creditors (if they want protection) will seek catttual protection or security. We do not thinkdti@'s find much comfor
in the rules of capital maintenance. For theseaes, we recommend adopting the UK approach in Hkamg.

.

D

t

The Hong Kong
Chinese Enterprises

(@

Association
Tricor Services As noted in our response to Q18 above, optiondlpreferred. To this end, it should be noted ithélhe event that optio
Limited (b) could not be implemented for one reason ortarptonsideration could be given to streamlinlmgéxisting provision

as an interim solution via the removal of the regmient that assistance must be provided out aflglisable profits (i.e. by
deleting s47E(2))

=)

U

The Hong Kong
General Chamber of
Commerce

(a8 We would support the current provisions beigtgined for listed public companies.

(b) We do not think that the prohibition on finaaicassistance should be abolished altogether featercompanies by
consideration should be given to streamlining ttevigions.
(c)

We would not support making solvency an addaicexception to the prohibition for all companies.

~—+

Hong Kong Bar
Association

Not applicable.

The Society of
Chinese Accountant
& Auditors

N/A.

The Hong Kong
Institute of Chartere(
Secretaries

)

Not applicable.

Hong Kong Institute
of Certified Public

N/A
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Question 20

Do you consider that there is a need for Hong Kontp have a court-free statutory amalgamation procedre, in addition to the existing
court-sanctioned procedure?

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes. We are not sure how much demand for suclo@gure there is, but consider in any event thatdbislation should

facilitate it.

Gordon Jones

As mergers and amalgamations arennotrumon in Hong Kong for commercial or economicsaess, it is very importan
that this process should be facilitated as mucpoasible, commensurate with the need to providewate protection fo
creditors and shareholders, if Hong Kong is tohfertenhance its reputation as a business friendigdiction. As a logical
consequence, it is equally important that thereukhbe an adequate legal framework to facilitaie ffrocess. In thi
respect, it would have been useful if the papefdcbave included some reference to the existingllagechanisms whic
companies use for this purpose as an alternatitteetexisting statutory procedure in sections 16667 of the Companie
Ordinance given that most companies do not useptioisedure but there are a not insignificant nundéexmalgamation
and mergers. Having said this, it is clear thath&sframework is not adequate, it would be ustfutonsider the possib
introduction of a court-free statutory amalgamatiprocedure as an alternative. It will then be upctampanies
contemplating a merger or amalgamation to decidetidr to use the court-based or court-free proesddepending o
the nature and complexity of the transactions iesgjon.

In the final analysis, however, the introductionao$tatutory court-free procedure will depend waych on whether th
market considers in the context of the consultati@t there is a need for one. | would also soundta of caution as onl
two jurisdictions in the world appear to have idwoed such a procedure. While Singapore is an i@pbcommercia
jurisdiction, New Zealand is not and, as such, aqtarticularly persuasive influence. Furthermor@jam commercia
jurisdictions such as Australia, the UK and US dbhlmave such a procedure.

—
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Arthur Lam & Co.

Yes, we think there should a cefuee procedure alternative.
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CPA

The Law Society of
Hong Kong

In relation to intra-group amalgamation other thated companies, this may be considered.

However, amalgamation of two or more companies lbeihg of the same group of companies, and intrag
amalgamation involving listed companies, shouldnyglemented by the existing court-sanctioned praoed Section 16¢
of the CO is used quite frequently for takeoversl amergers of listed companies where court sanctposide the
necessary supervision and protection.

Some members are however of the view that the dmetstatutory amalgamation procedures may bendgte to inter
group amalgamation between companies (other tettdlcompanies)

KPMG

We would expect that such a procedure woulgruseful to companies, particularly when seekagationalise grouy
structures.

Clifford Chance

We believe there is a need for HEingg to have a court-free statutory amalgamatiacgdure, in addition to the existif
court-sanctioned procedure.

Chartered Institute o
Management
Accountants Hong
Kong Division

fWe consider that in the interest of commercial anahomic efficiency there is a need for intra-granpalgamation to hav
a court-free statutory procedure as long as thesea listed companies. Where there is a propassigamation of twe
or more companies not of the same group of compatiie current court-sanctioned procedures shauitrae to apply.

The Chinese Generd
Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

Yes. We accept the arguments in favour of a caed-statutory amalgamation procedure in Hong Kamgyided that
there are sufficient provisions to protect shardb’ interests. We agree that the viability of aurt-free procedurs
depends very much on whether there are sufficiailt-in measures to protect the interests of redsakeholders (e.g
minority shareholders and creditors) and to prettemprocedure from being abused by the management.

D

o=

Ho Tak Wing Disagreed
Hong Kong Yes.
Stockbrokers

Association
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The Chinese
Manufacturers’
Association of Hong
Kong

éSueAqU I'"#

CCIF CPA Limited

Yes. This can make the amalgaomgpirocedure less complex and costly.

Canadian Certified
General Accountant
Association of Hong
Kong

1°2)

Yes.

CLP Holdings
Limited

Yes, there seems to be a need for Hong Kong to haseurt-free statutory amalgamation procedurediiteon to the
existing court-sanctioned procedure.

The British Chamber

of Commerce in

Yes we prefer flexibility — there should be a Cofide statutory amalgamation procedure availalleaddition to the
possibility of instead choosing the court-sanctbpeocedure. We would note that there is no canckfamalgamation’

Hong Kong or “merger” per say under Hong Kong law or comman hnd hence we assume that the question is rejdoia statutory
scheme of arrangement procedure.
Stephenson Yes. The need may not be too common, but a tkelthis may be useful in some cases.

Harwood & Lo

The Hong Kong
Chinese Enterprises

A5 f

Association
Tricor Services Yes, in particular pertaining to the less compidatases including those between holding and wAooliyed subsidiaries
Limited and between wholly-owned fellow subsidiaries.

The Hong Kong
General Chamber of
Commerce

It may be appropriate to have a court-free stayudmnalgamation procedure for intra-group transastiout, in relation tg
public companies, the existing court-sanctionead@dare should be maintained.

D

Hong Kong Bar
Association

Question 20 and Question 21

The Bar does not agree with the analysis in Chapter
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First and foremost, the suggestion in 84.1 thatetieno courfree procedure for amalgamation of companies isriect.
In fact, section 168 and the Ninth Schedule to @@ together provide the mechanism for court-freegere and
amalgamation of companies. Most of the merger amdlgamation in Hong Kong is done under section. 168der
section 168, the merger and amalgamation can be ifl@onsent from 90% of the shareholders can bared. This will
be followed by a compulsory purchase of the shiaeés by the minority shareholders. If the dissemghareholders do n
wish to be bought out, they can challenge the ppeganerger and amalgamation by making an applicatidhe Court

under paragraph 4 of the Ninth Schedule. Onlyaye pccasions when the acquirer anticipates thatdudd obtain less

than 90% of the shares of the target company #wiios 166 procedure would be invoked in which ¢aseCourt, becaus
of the lower threshold of 75%, would have to adpati2 on the fairness of the scheme.

Secondly, it appears from the discussions in 884.19 that the rationale for proposing a court-freerger and
amalgamation is the concern that the present samttioned scheme of arrangement under sectiongd®b@.67 is tog

complex and costly. If it is thought that the coiogiions and costs were generated because of dtetoeomply with the

requirements under section 166 and 167, it is wrong

The scheme documents nowadays become so lengttentiseover 400 pages for English section alonemicated ang
costly is_notbecause of the need to comply with the requiresnentier section 166 and 167 or, for that matterCburt. It
is overwhelmingly attributed to the need to satibiy requirements of the Securities Futures Comomq8SFC’) and The
Stock Exchange of Hong Kong LimitedHKEX ") including their requirements for updated finaadnformation, property
valuer’s report and appointment of independentrional advisors who, in turn, will be advised byith@vn legal advisors.

It normally takes one to three months to prepackabtain the approvals of the SFC and HKEx. Theusbryexplanatory
statement normally runs to only 20 or 30 pagesrandh of it is filled with information required byx¢ SFC and HKEX|
We estimate that over 95% of the contents of theme documents are prepared to satisfy the regemsnof the SFC an
HKEX, particularly the Listing Rules and the Code Dakeovers and Mergers. Thus, much of the costsrried in the
preparation of the scheme documents and the engegerhprofessional advisors will still have to ineurred even in &
court-free procedure. Many of the take-over andapisation schemes involve hundreds of millionsdoflars of which
total legal (solicitors’ and barristers’) fees in@d by the applicant company in going through $tetutory procedure
seldom exceed a couple of million dollars.

The costs of a “short form amalgamation” of Chirighit & Power Co. Ltd. and of a “long form amalgdioa” of the
takeover by PCCW of Cable & Wireless HKT Limitedre/dHK$345 million and HK$1,012 million respectivedg shown

Dt
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in their scheme documents. In the latter caseleip@ costs of solicitors and counsel represenfiaple & Wireless HKT]
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Limited for obtaining sanction of the scheme wdrewt HK$5 million or 0.49% of the total costs! Thest recent “long
form amalgamation” of China Unicom Limited and ChiNetcom Group Corporation (Hong Kong) Limited iRidB 100
million and the legal costs for the applicant ie tourt process was most probably less than 5%hasamount, like al
other section 166 applications, is incurred prihgan drafting and settling the scheme documentth&osatisfaction of th
authorities.

Once the above misconceptions are cleared, iffisudi to see what advantages can possibly beeghby introducing the
court-free procedure similar to the Singapore aed/ [Xealand models.

Long form amalgamation 884.5-4.10: The procedure described is complicatetican easily be abused. The suggestion
that the solvency statement has to be accompagieddéport from its auditor is not workable in greg as it is difficult to
see any auditors in particular the big four woulkegheir support to the scheme in the manner stgddan 84.5. This i
recognised to be the case in 84.16.

Short form amalgamation 884.11-4.13: This form of amalgamation can be datewn by the shareholders. Thus, any
dissenting shareholders can stop the scheme framg @head whereas under section 166, the schemieecamplemented
if consent from 75% of the shareholders present\anithg can be secured. The fairness or otheraisthe scheme is
under the scrutiny of the Court, which will revigiae scheme to ensure that the interests of therityirghareholders or
members of the class will not be prejudiced. Weertbat short form amalgamation is the procedueel dsr all back doof
listing.
The Singapore model and the requirement as to sojveliscussed in 884.16-4.18 should et followed. In an
amalgamation or merger, it is the interests ofntinority shareholders or the class which have tbbked after, hence the
requirements of 90% shareholders’ consent (in atdoee procedure under section 168) whereby ditssgminorities may
appeal to the court and 75% shareholders presenmt@mg and sanction by the Court in a court-saned scheme under
section 166. It is normally not a matter which cems the creditors, as their interest will notfffected by the merger or
amalgamation unless it is a merger of insolventmames in which case the class may consist of toresdi In fact, the
present statutory scheme does remuire the scheme documents to be provided terditors and their consents to the
scheme are not necessary. Hence, the whole lmasigtioducing the requirements as to solvencycihis to protect the
interest of the creditors, is flawed. On the cantréhe Singapore model has omitted the most inabitegal criterion for
deciding whether or not a scheme is fair on the besor creditors as established long ago in Edg(énre National
Bank Ltd[1966] 1 WLR at 829) and followed in Hong Kong (Reuth China Strategic L{d997] HKLRD 131 at 135 and

(1)

1°2)

v
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China Light & Power Co Ltdi1998] | HKLR 158 at 168).

The suggestion in 84.19 to eliminate the rightdimsenting shareholders to veto the scheme islgleaong. There is no
logical reason or basis in support of this suggestiAs discussed above, the main purpose of teept statutory scheme
is to protect the interest of the minority or digsent shareholders.

For the above reasons, the Bar strongly disagmgesthe proposals under Questions 20 and 21.

The Society of We also see more mergers and amalgamations by odespa Hong Kong either to increase competitiver@sto be more
Chinese Accountantscost effective. Therefore, we consider therenged to have a court-free statutory amalgamatiooguaiure.
& Auditors

The Hong Kong Similar to our response in Question 14, the Insittonsiders that it should continue to be suligeqidicial control by and

Institute of Chartered large but there should be a court-free procedugesamplified procedure as an alternative processdrtain simple routine

Secretaries cases which can be set out in detailed guidelfioegxample, amalgamation amongst wholly-owned islidnses within the|
same group.

Hong Kong Institute| Yes, we would support the introduction of a simetif court-free statutory amalgamation procedureaddition to the
of Certified Public | existing court-sanctioned procedure.
Accountants
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Question 21

If your answer to Question 20 is positive, shouldhie court-free statutory amalgamation procedure be &sed on the elements outlined in
Table A above? If you think that there should be Bernative or additional elements, please explain.

Li & Fung Limited

Yes

Swire Pacific
Limited; Cathay
Pacific Airways
Limited; Hong Kong
Aircraft Engineering
Company Limited

Yes.

Gordon Jones

It would have been helpful to havedwade information on how the Singaporean and Nealahel provisions have
worked in practice, particularly the New Zealandypsions which have been in operation since 19%s iE important
as, if the proposal survives the consultation anieh¢orporated into the new Companies Bill, thidl ¢ precisely the
guestion asked by the LegCo Bills Committee.

While the key elements of the proposed statutorglgamation procedure seem to be reasonably compsieeeand
logical, | would like to make the following points:
As, under the short form amalgamation, the terntsa@mditions of the amalgamation must conform wiihse
stipulated in the Companies Ordinance, which asemslly based on provisions in the 1929 and 1948
Companies Acts, it will be important to review ttiwrrent statutory terms and conditions to ensuaé ttiey are
up-to-date and compatible with commercial requinetsién the 2 century.

As the directors of the holding company and the llyhowned subsidiaries, in many cases of short form
amalgamations, are likely to be the same indivisiluedre should be taken that the number of boartingys
required to make the necessary solvency statemekeat to the minimum necessary.

| would query the need to convene a general medtitige case of short form amalgamations. In thst place,
as the companies in question will be holding comgmand wholly-owned subsidiaries, the need foredt@der
involvement and approval is arguably not as greah @he case of two totally unrelated companiestHermore,
if listed companies are involved, as is likely ®mthe case where a holding company merges withodlywwned

107



private subsidiary or subsidiaries, a considerap®unt of time, effort and documentation will bguiged to
convene an arguably unnecessary meeting invollingeanbers.

The relationship between stages 6, 7 and 8 inlootp and short form amalgamations needs to befielarilf the

registered with the Registrar of Companies (‘R 9fwdthin 15 days of the resolution being passedviifue of
section 117(1) of the Companies Ordinance (whiclh pvesumably have an equivalent in the new Congs
Ordinance). Subsequently, under stage 8, the Rwill@egister the special resolution and issuesdificate of
amalgamation. However, in the meantime, a dissidesditor or shareholder may well have appliedchi ¢ourt
for relief but, as this process is likely to takea inconsiderable amount of time, in all probipilthe R of C
would have issued a certificate of amalgamatiomigethe court makes a ruling. In view of this pb#iy, there
needs to be a statutory mechanism to cover thisteakty. This could take the form of a requiremérdt any
dissident creditors/shareholders must notify thef  in a specified form within 15 days of the pagsof the
special resolution that theyintend to apply to ¢oert for relief and the specified form is placed tbhe public
record along with the registered special resolutiOmce the court approved, amended or disapproled
amalgamation/merger, a further notice would neebdediled by (?) the court indicating the court'sctsion
which would be placed on the public record. In ¢hent that the court approved the amalgamationRtloé C
would issue the certificate of amalgamation. Ongairg it would have been helpful if there could &deen
some information on how New Zealand and Singapenee haddressed this eventuality (assuming thatish
available).

Arthur Lam & Co.
CPA

We think prescribed procedures would promote ctasisuinderstanding among the business communitgas&-by-
case implement would cost the applicant unneceswaeyy study on each set of rule from each company

The Law Society of
Hong Kong

In relation to intra-group amalgamation, the cdtet statutory amalgamation procedure outlined abléd A is
acceptable.

KPMG

The elements set out in Table A appear reddena

Clifford Chance

We agree generally with the elersenitlined in Table A.

Chartered Institute o
Management

fWe agree that the elements outlined in Table Aadexjuate for both Short and Long Form Amalgamatife would
like to add that the solvency test should includehkzash flow and balance sheet solvency test.

Accountants Hong

shareholders approve the amalgamation/merger lyadpesolution in stage 6, the special resolutieeds to be
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Kong Division

The Chinese Generd
Chamber of
Commerce
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Hermes Equity
Ownership Services
Ltd.

Yes. We believe that the key element which shiwldncluded in the court-free statutory amalganmapicocedure is
that any such proposal must be approved by a dpes@ution of members of each of the amalgamatomgpanies at
a general meeting either in case of short-fornrongiform as we understand to be proposed withineTab

Ho Tak Wing Not applicable

Hong Kong Yes.

Stockbrokers

Association

The Chinese éSe+ hib—Z A /E"y  "#5[st f
Manufacturers’

Association of Hong
Kong

CCIF CPA Limited

Yes, the procedure as set out abl& A is acceptable. We also think that an auditeport based on a review pr
agreed upon procedures engagement may offer gneatiexction to the stakeholders. Such type of gegeent may
reduce the extent of auditor compromising professiondependence when giving a fairness opinionsfaged in
paragraph 4.16)

Canadian Certified
General Accountant
Association of Hong
Kong

Table A looks fine.

JJ

CLP Holdings
Limited

We agree that the court-free statutory amalgamationedure should be based on the elements ouilin€dble A of
the Consultation Paper.

The British Chambe
of Commerce in

" The court-free procedure can be based on the agpsad out in Table A in the CD.
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Hong Kong

Stephenson We agree to a court-free statutory amalgamatiosquhiare in Hong Kong based on the elements outliméichble A
Harwood & Lo and along the lines of the Singapore model, butpvagose that several elements should be improveatded to
address certain issues as follows:

1 Date of solvency statement on amalgamating compaiipng form amalgamation)
Issue Table A does not stipulate when a solvency statgran the amalgamating company shall be made.

Under Singapore lafythe solvency statement is on the amalgamatingpeogis solvency at the date of the statement,
not the date when the amalgamation takes effelserelis no requirement for the solvency statenwehetmade within
a specified time before the amalgamation beconfestafe.

Our recommendation: It is not clear why a solvency statement on thmalgamating company is only required in a
long form but not short form amalgamation.

If a solvency statement on the amalgamating compangquired under Hong Kong, we think that it dddoe made
closer to the effective date of the amalgamatide suggest that Hong Kong law should depart froem3mgapore
model to require that solvency statement to be m@tlen a specified time after the general meetamgl before the
effective date of the amalgamation.

2 Members’ consent in short form amalgamation

Issue In a short form amalgamation, table A does ngteap to give members any right to information. Doard of
each amalgamating companies is not required tcapeegnd send to its members an amalgamation proposa

Our recommendation. Hong Kong law should require amalgamating comgmnio furnish to their members
information sufficient to permit them to form a seaed judgement concerning the amalgamation. $heyld be sen
(or be entitled to see) the amalgamation proposal.

3 Effect of amalgamation

Based on the Singapore motia@ne of the effects of an amalgamation is suchahahe rights, properties, liabilitigs
and obligations of each of the amalgamating congsaaiie transferred to the surviving company.

A4

—t

2 Section 215I(1) of the Singapore Companies Act
% Sections 215G(c) and (d) of the Singapore Comahit
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The Delaware provision on the effect of amalganmattocomprehensive, albeit lengthylt makes it extremely clear
that a surviving company continues as the embodimkethe amalgamating companies without the neadhply any
assignment or transfer of rights or obligationgrfrthe amalgamating companies to the surviving camppaOn the
other hand, the corresponding Canadian, New ZeaaadSingaporean provisions are not as comprele@sivthe
Delaware provision but, arguably, they are suffitie clear to convey the intention of the respestiggislators that

surviving company should step into the shoes oaithalgamating companies.

Substantial litigation has taken place in Canadthpagh less so in New Zealand, over the questiorwbether ar
amalgamation involves an assignment or transféhefissets and liabilities of the amalgamating @mdthat ceases
to exist after the amalgamation) to the survivingipany.

It has been held in New Zealdrttiat a surviving company is not to be treated difarent entity or as a new party o
the contractual arrangements but is to stand irséimee position as each of the amalgamating compamiespect of
all their rights and obligations.

Our recommendation: Hong Kong law should expressly provide that teee#s and liabilities of the amalgamat|ng
company become vested in the surviving company theck is no assignment or transfer of assets atnilities
involved.

Similarly in the context of personal contracts employment contracts, the rights and liabiliti€personal contract
shall be transferred to the surviving company withthe consents that are necessary under commgrelgwconsen
of employees. It is possible for a contractingtyp#o protect itself against being bound to a nemtyp without its
consent, such as including a control change clauge contract with an amalgamating company.

4  Security granted over property of the amalgamatingcompany

After an amalgamation, a secured creditor will cur¢ to enjoy the security granted over the prgpeit the
amalgamating company, which is now vested in theigng company.

This does not create a problem if a fixed chargeken over fixed assets. Difficulty may arise véhthe charge i
taken over circulating assets, especially wheréoatihg charge is taken over the amalgamating coryipaentire
undertaking. If an amalgamating company’s chargesets are co-mingled with those of another amalgag

js

[l 2]

°A

* Delaware General Corporation Law Title 8 (US), 25
®> Amalgamation of Companies (2008) 20 SAcLJ 146
® Carter Holt Harvey Ltd v McKernan [1998] 3 NZLR3(CA)
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company, the charge will now extend to cover al tbmmingled assets, since it is impossible toras¢pahe busines
and assets of the amalgamating company in the fosegbany. Priority issues may arise where the gamahting
companies have both granted charges over similzulating assets.

Our recommendation: Amalgamations involving companies with chargesrasirculating assets may be an exan
of the more complex case that should be excluded the amalgamation procedure.

ple

The Hong Kong Ao f
Chinese Enterprises
Association

Tricor Services Yes.
Limited

The Hong Kong
General Chamber of
Commerce

If a court-free statutory amalgamation procedureewte be introduced (for intra group transactiorisg elements
outlined in Table A above would provide a satisfagtasis for such a procedure.

U7

Hong Kong Bar
Association

[Please refer to the comments of Question 20]

The Society of
Chinese Accountant
& Auditors

We have no comments on Table A.
5

The Hong Kong
Institute of Chartere(
Secretaries

Agree.
)

Hong Kong Institute
of Certified Public
Accountants

We would agree that the court-free statutory anmafgeon procedure for “Short Form Amalgamation” slddoe based
on the elements outlined in Table A of the consigitepaper. As such a procedure would apply toatgtoup
amalgamations, there would not appear to be aeliliod of outsiders being disadvantaged.

Subject to the modification indicated below, we Vdoagree that, as an alternative to the existingrtesanctioned
procedure, the court-free statutory amalgamatioocgmure for “Long Form Amalgamation”, applicable am
amalgamation of corporate entities not being ofséame group of companies, should be based onegheeats outlined

)
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in Table A.

However, we are not entirely clear why a buy-oubvsion for minority shareholders that disagreehwihe
amalgamation, as contained in the NZCA, is conedléo be unnecessary for Hong Kong. It may noteladistic to
assume that dissenting minority shareholders wilbbught out as part of the negotiation process iatidey are not
the current proposal puts the onus on them to agptlie court for relief on the ground of being airlfy prejudiced.
This could be expensive and make life difficult famorities while assisting for those who might wam abuse thg
process. It is suggested, therefore that a buydght, as in the NZCA, would provide an added saéed agains
abuses for dissenting minority shareholders inwatefoee statutory amalgamation procedure.

U

113



Comments Received at Consultation Forums and Meetis

Comments Received at Consultation Forums and Brigigs

By a participant at the
Society of Chinese
Accountants and
Auditors forum on

17 September 2008

The reform proposals impose less control and waate problems. For example, there will be lesdrobif we solely
rely on a director’s fiduciary duty to set the isqurice of no-par shares in good faith, withouteaicpenalty in case ¢

breach. Also, what would be the remedy in casasthge price is not issued at a fair value? WHbbei responsible

for the loss? Another example is the introductodra court-free process for reduction of capitalickhmeans les

=Y

)

)

[72)

protection to creditors.

Z

ote

Respondent A has has requested that its idexgtitgspondent to the captioned consultation eseeli@ kept confidential.
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