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     Following is the speech by the Secretary for Financial Services and the Treasury, Mr Frederick Ma, in resuming the second reading debate of the Clearing and Settlement Systems Bill in the Legislative Council today (July 2):

Madam President,

     First of all, I would like to thank those Members who have just spoken on this Bill.  I would also like to take this opportunity to express my heartfelt gratitude to the Honourable Sin Chung-kai, Chairman of the Bills Committee, and all other Bills Committee members for contributing time and efforts to the scrutiny of this bill in the past several months.  They have offered invaluable advice for refining the bill to help clarify our policy intent of some provisions and make appropriate administrative arrangements for the smooth and effective operation of the future statutory oversight regime.

     A robust financial market infrastructure is essential to maintaining Hong Kong's position as an international financial centre.  The Hong Kong Monetary Authority (HKMA) has been making much effort to promote the development of our financial infrastructure, with particular emphasis on the clearing and settlement systems for funds and securities.  It fosters the development of local and regional clearing and settlement systems to accommodate market needs on the one hand, and sets up an oversight regime for important clearing and settlement systems to ensure their safe and efficient operation on the other.

     At present, under the Securities and Futures Ordinance (SFO), a clearing and settlement system operated by a recognised clearing house is subject to the regulation of the Securities and Futures Commission (SFC).  There are however no express legal provisions for the oversight of other important clearing and settlement systems in Hong Kong and for the finality of settlements effected through clearing and settlement systems outside the purview of SFO to protect settled transactions from insolvency and other laws of Hong Kong and overseas.  The International Monetary Fund, in its assessment of our financial system last year, recommended that we should provide statutory backing for the oversight of important clearing and settlement systems, and legislate to ensure that such systems enjoy finality of settlements.

     It was for achieving these two objectives that the Administration introduced the Clearing and Settlement Systems Bill into the Legislative Council last year.  The Bill would also facilitate the admission of the Hong Kong dollar into the Continuous Linked Settlement System (CLS).  CLS is a global clearing and settlement system for cross-border foreign exchange transactions.  11 major international currencies, including the US dollar, euro, sterling and yen, have already been admitted into the system.  Our aim is to have the Hong Kong dollar admitted into CLS within this year to enhance the efficiency in clearing and settling cross-border foreign exchange transactions in Hong Kong dollars, thus strengthening our position as an international financial centre.  In line with its standing policy, CLS requires, as a pre-condition of entry, that the laws of Hong Kong provide for settlement finality.

     According to the Bill, the Monetary Authority may designate for the purposes of the Bill any clearing and settlement system that is in operation in Hong Kong or accepts for clearing or settlement transfer orders denominated in Hong Kong dollars, and if the system's proper functioning is material to the monetary or financial stability of Hong Kong or to the functioning of Hong Kong as an international financial centre.  Among the important clearing and settlement systems in Hong Kong, some, such as the Hong Kong Dollar Clearing House Automated Transfer System (HKD CHATS) and the Central Moneymarkets Unit (CMU), are owned or operated by HKMA.  The Bills Committee has expressed concerns about whether there would be a role conflict when HKMA conducts oversight of such systems.

     As a matter of fact, HKMA has proposed to strengthen its institutional arrangements in this regard.  By redeployment of existing resources, a new Policy and Oversight Division has been set up to formulate payment systems oversight policy, develop oversight guidelines and perform the day-to-day oversight functions.  This new division operates independently from the existing division responsible for the operation of the HKD CHATS and the CMU.  The operational procedures of the new division are also subject to compliance checks by HKMA's Internal Audit Division.  In other words, in overseeing designated clearing and settlement systems, HKMA will ensure that appropriate measures are taken to segregate the oversight and operation divisions.  This is in line with the practice in other advanced economies.  Furthermore, HKMA's statutory oversight powers will be subject to checks and balances by the appeals mechanism under the Bill as well as by market participants.

     Notwithstanding the arrangements and the various checks and balances just mentioned, to further avoid any perceived or potential conflict of HKMA's roles as an overseer as well as a system operator, we have accepted the Bills Committee's suggestion to set up an independent process review committee.  The committee is to review whether HKMA, in overseeing systems which it owns or operates, has adopted the same standards applied to other systems and has adhered to the due process in enforcing compliance with such standards.  The chairman and members of the committee will be independent persons to be appointed by the Chief Executive.  The committee, after considering the above-mentioned issues, has to prepare reports to the Financial Secretary, who shall then cause the reports to be published in the interest of transparency and accountability.  We believe that by establishing this process review committee, the market will be even more confident in the new oversight regime under this Bill.

     I mentioned at the beginning that some clearing and settlement systems are currently under the supervision of SFC.  To avoid regulatory overlap between HKMA and SFC, the Bill stipulates that the Monetary Authority's power to designate does not cover a recognised clearing house under the SFO or a clearing and settlement system that is operated by a recognised clearing house under the SFO.  However, the Hong Kong Exchanges and Clearing Limited (HKEx) notes that the Hong Kong Securities Clearing Company Limited (HKSCC), its wholly-owned subsidiary, is a recognised clearing house under the SFO and also a participant in HKMA's CMU.  HKEx is concerned about the possibility that the regulatory requirements imposed on HKSCC by SFC under the SFO and by HKMA under the Bill might be incompatible, thus putting HKSCC in a difficult position.

     We have explained to HKEx that the oversight regime proposed under the Bill would not result in regulatory overlap between HKMA and SFC.  This is because the regulatory requirements in this Bill are primarily imposed on a system operator or settlement institution rather than a participant in a designated system.  At present, we also do not envisage any specific scenario in which such regulatory overlap will arise.  Notwithstanding this, we appreciate that there should be a reliable arrangement amongst the concerned parties to minimize any possible regulatory overlap and avoid the introduction of any incompatible regulatory requirements which makes it impossible for HKSCC to comply with.  In this regard, HKMA has undertaken to consult SFC, as appropriate, on rules to be promulgated under the Bill for governing designated systems in which HKSCC is a participant.  SFC also agrees to consult HKMA in similar circumstances.  HKMA and SFC agree to enter into a memorandum of understanding to set out the relevant consultation procedures.  In addition, HKEx's Risk Management Committee, membership of which includes senior executives from HKMA and SFC, would be an appropriate forum to discuss these issues where necessary.  All these arrangements would have addressed HKEx's concern and we are glad to note that HKEx welcomes the arrangements.

     The Bills Committee has also deliberated on the extra-territorial application of the Bill.  Taking into account the Bills Committee's advice, we have proposed to add new provisions to set out such application clearly.  In general, the Bill has extra-territorial application only to the extent that the Monetary Authority may for the purposes of the Bill designate a clearing and settlement system if it accepts for clearing or settlement transfer orders denominated in Hong Kong dollars and meets the criteria for designation, no matter whether the system is in operation in Hong Kong or overseas.  The general provisions under the Bill apply to systems both in Hong Kong and overseas as long as they are eligible for designation or are designated.  Such extra-territorial application is required for HKMA to ensure that the safety and efficiency of designated systems, regardless of where they operate, are up to the required standards.  This provides a level playing field between local and overseas systems.  It also avoids systems moving Hong Kong dollar-denominated clearing and settlement activities outside Hong Kong to get out of HKMA's oversight.  Certainly, for overseeing overseas systems, HKMA would need to cooperate with the relevant home supervisors.

     Madam President, besides the several policy issues I just referred to, the Bills Committee has also gone through all the relevant provisions of the Bill and the stakeholders' comments with us in detail.  I will be moving a number of Committee Stage Amendments shortly on the basis of the consensus reached on the drafting of the Bill.  As the enactment of this Bill will facilitate the development of the financial market infrastructure and strengthen the position of Hong Kong as an international financial centre, I hope all Members would support the Bill and my Committee Stage Amendments to be moved.

     Lastly, I wish to thank all those parties who have provided comments on the Bill, and the Legislative Council Secretariat for the professional advice and efficient support rendered to us.

     Thank you, Madam President.
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