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File Ref: B&M/4/1/41C 
 
 

LEGISLATIVE COUNCIL BRIEF 
 

Anti-Money Laundering and Counter-Terrorist Financing (Financial 
Institutions) Ordinance 

(Cap. 615) 
 

Anti-Money Laundering and Counter-Terrorist Financing (Financial 
Institutions) (Amendment) Bill 2017 

 
 
INTRODUCTION 
 
 At the meeting of the Executive Council on 20 June 2017, the 
Council ADVISED and the Acting Chief Executive ORDERED that, to 
fulfill Hong Kong’s international obligation under the Financial Action 
Task Force (“FATF”), the Anti-Money Laundering and Counter-Terrorist 
Financing (Financial Institutions) (Amendment) Bill 2017 (“the Bill”), at 
Annex, should be introduced into the Legislative Council (“LegCo”) to –  
 

(a) apply statutory customer due diligence (“CDD”) and 
record-keeping requirements to solicitors, accountants, real 
estate agents, and trust or company service providers (“TCSPs”) 
when these professionals engage in specified transactions; and 
 

(b) introduce a licensing regime for TCSPs to require them to apply 
for a licence from the Registrar of Companies (“Registrar”) and 
satisfy a “fit-and-proper” test before they can provide trust or 
company services as a business in Hong Kong. 

 
JUSTIFICATIONS 
 
2. The FATF is an inter-governmental body established in 1989 that 
sets international standards on combating money laundering and 
preventing terrorist financing.  Over the years, the FATF has developed an 
elaborate set of 40 recommendations, based on which the international 
community has been strengthening regulation to combat money laundering 
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and terrorist financing (“ML/TF”).  Member jurisdictions take turns to 
evaluate the domestic anti-money laundering and counter-terrorist 
financing (“AML/CTF”) regime of each other to assess the extent to which 
the relevant FATF recommendations are observed, both in terms of 
technical compliance and effectiveness of implementation. 
 
3. Hong Kong has been a member of the FATF since 1991.  
Although, generally, we have in place a strong and effective AML/CTF 
framework, international standards have evolved quickly because of the 
changing financial market and security landscapes.  A gap analysis 
suggests that there are certain key deficiencies in our AML/CTF regime as 
against the FATF recommendations.  One is the absence of statutory CDD 
and record-keeping requirements for designated non-financial businesses 
and professions (“DNFBPs”) when they engage in specified transactions. 1 
 
4. Hong Kong is scheduled to undergo a mutual evaluation in 
2018/19.  Given the openness of our economy and our increasing 
exposure to the Mainland market, we expect keen interest and heightened 
scrutiny from other FATF members in that evaluation.  If remedial action 
is not taken to deal with the deficiencies in the run-up to 2018, it is almost 
certain that Hong Kong will receive adverse ratings.  Hong Kong will then 
have to face an “enhanced follow-up” process.  Also the perceived 
failings in relevant areas will be subjected to frequent reporting and close 
scrutiny by member jurisdictions during annual plenary meetings.  More 
importantly, this will affect our reputation as an international financial 
centre and a safe and clean city for doing business. 
 
5. We need to take our international obligations to combat ML/TF 
seriously.  Even though it is not possible to close every regulatory gap in 
our regime, we recommend targeting the key deficiencies.  As a matter of 
priority, we should strengthen regulation of DNFBPs by subjecting them to 
the CDD and record-keeping requirements under the Anti-Money 
Laundering and Counter-Terrorist Financing (Financial Institutions) 

                                                 
1  Other key deficiencies include the absence of statutory requirements for companies to keep beneficial 

ownership information; certain gaps in the terrorist financing regime, property freezing mechanism 
and travel bans on terrorist groups; and the absence of a declaration/disclosure system on the 
cross-boundary movement of physical currency and bearer negotiable instruments.  Separate 
legislative exercises are being pursued to address these regulatory gaps.  The legislative proposal 
relating to statutory requirement for companies to keep beneficial ownership information is the 
subject of the Companies (Amendment) Bill 2017, which will be introduced into LegCo alongside 
the Bill. 
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Ordinance (Cap. 615) (“AMLO”) currently applicable to financial 
institutions. 
 
LEGISLATIVE PROPOSAL 
 
FATF Requirements 
 
6. CDD and record-keeping requirements are the main strands of 
an effective AML/CTF regime to deter and disrupt money laundering 
activities and ensure the integrity of a financial system.  The FATF 
recommends that financial institutions should implement CDD measures 
to identify and verify customers, and maintain records on customer 
identification and transactions for at least five years.  Meanwhile, CDD 
and record-keeping requirements should be codified into the statute. 
 
7. The FATF considers that, in addition to financial institutions, 
DNFBPs that engage in specified transactions2 should also be subject to 
similar statutory CDD and record-keeping requirements.  In FATF 
terminology, DNFBPs cover casinos, dealers in precious metals and stones, 
real estate agents, lawyers, notaries, accountants, and TCSPs. 
 
8. The FATF also requires competent authorities or self-regulatory 
bodies with adequate powers to be designated to monitor and ensure 
compliance with AML/CTF requirements by the relevant DNFBP sectors.  
Meanwhile, proportionate sanctions (whether criminal, civil or 
administrative) should be applied to deal with non-compliance. 
 
Regulating DNFBPs under the AMLO 
 
9. In Hong Kong, we enacted the AMLO in April 2012 to 
implement the relevant FATF recommendations in respect of financial 
institutions.3  A regulatory gap remains in respect of DNFBPs.  Having 
regard to the FATF’s defined scope of DNFBP coverage and the nature of 

                                                 
2  Specified transactions include real estate transactions; management of client money, securities or 

other assets; management of bank, savings or securities accounts; company formation and 
management; and buying and selling of business entities. 

3  Under the AMLO, specified financial institutions, including banks, securities firms, insurance 
companies and intermediaries, and remittance agents and money changers, have a statutory obligation 
to conduct CDD on their customers and keep the relevant records for six years.  Non-compliance may 
render them liable to supervisory and criminal sanctions. 
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business engaged by the corresponding professions4 in Hong Kong, we 
propose to extend the coverage of the relevant requirements to include 
solicitors, accountants, real estate agents, and TCSPs. 
 
10. Following a risk-based approach, Schedule 2 to the AMLO 
prescribes the circumstances under which different levels of CDD 
measures must be carried out by financial institutions, the required steps to 
complete due diligence, the procedures required to permit reliance on 
qualified third parties in performing due diligence, and also the duty of 
keeping relevant transaction records for a period of six years.  We propose 
to extend the CDD and record-keeping requirements in Schedule 2 to cover 
DNFBPs. 
 
Supervision of Solicitors, Accountants and Estate Agents 

 
11. Solicitors, accountants and real estate agents are currently 
subject to professional self-regulation by their respective regulatory bodies.  
Those bodies have promulgated guidelines on CDD and record-keeping 
procedures for voluntary or mandatory participation by members.  The 
Law Society of Hong Kong (“Law Society”), the Hong Kong Institute of 
Certified Public Accountants (“HKICPA”) and the Estate Agents 
Authority (“EAA”) enjoy broadly similar powers under the regulatory 
Ordinances to deal with professional misconduct of registered 
professionals. 

 
12. Having regard to the principle of professional self-regulation, 
we propose to use the existing regulatory regimes applicable to the three 

                                                 
4  As there are no casinos in Hong Kong, the relevant FATF recommendations are only applicable to the 

other five sectors in the Hong Kong context.  For barristers and notaries in Hong Kong, our 
understanding is that they do not engage in transactions as specified by the FATF, and hence they are 
also not relevant in our context.  On the other hand, we note the FATF’s recommendation that CDD 
measures should apply when dealers in precious metals and stones (“DPMS”) engage in cash 
transactions.  Our understanding from the trade, however, is that cash transactions are no longer so 
common in Hong Kong as in the old days.  According to the Hong Kong Police Force, no dealer had 
been found linked to or convicted for money laundering offences over the five years between 2010 and 
2015.  Its assessment is that the sector does not pose insurmountable risks in the overall AML/CTF 
institutional framework in Hong Kong requiring immediate mitigation.  This notwithstanding, we 
have been stepping up education in this sector to raise the AML/CTF awareness through 
capacity-building seminars and the issuance of guidelines.  While it takes time to prepare the sector 
for undertaking statutory AML responsibilities (given the absence of a sector-specific authority), we 
suggest covering those DNFBP sectors that are more ready in the current legislative exercise.  This 
will be a more proportionate and pragmatic response in light of the risk-based approach advocated by 
the FATF.  We will keep in view international development and review the need to subject DPMS to 
regulation under the AMLO in future. 
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sectors under the Legal Practitioners Ordinance (Cap. 159), the 
Professional Accountants Ordinance (Cap. 50) and the Estate Agents 
Ordinance (Cap. 511) respectively to enforce the statutory CDD and 
record-keeping requirements under the AMLO.  The Law Society, the 
HKICPA and the EAA will be entrusted with statutory supervisory 
oversight in order to ensure compliance with the AMLO requirements by 
the relevant professions.  Non-compliance will be handled in accordance 
with the existing statutory investigation, disciplinary and appeal 
mechanisms governing professional misconduct. 
 
13. The Legal Practitioners Ordinance, the Professional 
Accountants Ordinance and the Estate Agents Ordinance have already put 
in place a set of appropriate disciplinary and sanction measures ranging 
from reprimands, orders for remedial action, civil fines,5 and suspension 
from practice or revocation of licences (as may be applicable).  This 
should provide sufficient and proportionate deterrent effect in the three 
sectors.  We do not propose to impose criminal sanctions for 
non-compliances with the AMLO requirements in view of the lesser risks 
concerning these DNFBP sectors when compared with financial 
institutions.6 
 
14. To facilitate the Law Society, the HKICPA and the EAA in their 
discharge of regulatory functions under the AMLO, we propose to give 
them the discretion to promulgate guidelines under the AMLO as they 
consider appropriate in relation to the operation of the Schedule 2 
requirements.  As in the case with the existing financial regulators, the 
regulatory authorities for DNFBPs will also enjoy immunity from civil 
liability in respect of the performance of statutory functions under the 
AMLO. 
 
Supervision of TCSPs 
 
15. At present, in Hong Kong, there is no authority with statutory 

                                                 
5  Under the respective Ordinances, the civil penalty that may be imposed by the Law Society and the 

HKICPA is at a level not exceeding $500,000, while that for the EAA is $300,000. 
6  The maximum criminal sanctions for a contravention by a financial institution and its employees of 

the Schedule 2 requirements are a fine of $1 million and imprisonment of seven years under the 
AMLO.  Alternative to the criminal route, the AMLO empowers relevant authorities to take a range 
of disciplinary actions, including public reprimand, remedial orders, a civil penalty not exceeding $10 
million or three times the amount of profit gained or costs avoided as a result of the contravention 
(whichever is higher). 
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power to regulate or oversee the business of TCSPs or to assess their 
suitability for carrying out that business.  We propose to introduce a 
licensing regime to enforce the proposed statutory CDD and 
record-keeping requirements applicable to TCSPs.   
 
16. TCSPs will be required to apply for a licence from the Registrar 
before they can carry on a trust or company services business in Hong 
Kong.  It will be a criminal offence to operate a TCSP business without a 
licence.7  The licensing requirements, mainly involving a “fit-and-proper” 
test for applicants, will be modelled on a similar regime for money service 
operators under the AMLO.  In determining whether a person is a fit and 
proper person, the Registrar must consider, among other things, whether 
the person has been convicted of an offence in Hong Kong or failed to 
comply with any requirement imposed under the AMLO or other relevant 
legislation.  To avoid regulatory overlap, exemption from the new 
licensing requirements will be given to authorized institutions, licensed 
corporations, as well as qualified accountants and solicitors which/who 
may engage in TCSP business and are placed under the supervision of 
other competent regulators.   

 
17. On enforcement, the Registrar will be empowered to investigate 
any non-compliance in relation to TCSP licensees and impose disciplinary 
sanctions (including public reprimand, remedial order, a pecuniary fine not 
exceeding $500,000, and suspension or revocation of the licence), in line 
with the maximum level of civil sanction for solicitors and accountants.  
Appeals can be made to a review tribunal against decisions made by the 
Registrar in implementing the licensing and disciplinary regime. 

 
18. We do not propose to introduce criminal offences for any 
non-compliance by a TCSP with a statutory CDD and record-keeping 
provision, having regard to the risk of this sector and the need to maintain 
some degree of consistency among the DNFBP sectors. 
 
 

                                                 
7  On conviction of an offence, one is liable to a fine at level 6 (a maximum of $100,000) and to 

imprisonment of six months.  The proposed offence and sanctions are comparable to those applicable 
to the money service operator regime under the AMLO.  A person commits an offence if the person 
for various purposes under Part 5A makes a false or misleading statement in a material particular.  
The person will be liable on conviction to a fine at level 5 ($50,000) and to imprisonment for six 
months. 
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Miscellaneous Amendments 
 
19. We have taken the opportunity to propose certain improvements 
to the AMLO to ensure that it is in line with the latest FATF requirements 
and to facilitate compliance by the regulatees.  The enhancements 
include – 
 

(a) relaxing the threshold of defining beneficial ownership from the 
current “not less than 10%” to “more than 25%”, having regard 
to the prevailing FATF standard and international practice; 
 

(b) introducing flexibility to measures permitted to be taken for 
verifying a customer’s identity, in the light of technological 
development in the methods used by financial institutions for 
obtaining information relating to customers; 
 

(c) reflecting the current criteria relating to wire transfers in the 
FATF recommendations by requiring the recording of basic 
information about a recipient and, where applicable, an 
intermediary institution involved in a transaction; 
 

(d) removing a sunset clause in the AMLO so that financial 
institutions will have the flexibility to rely on solicitors, 
accountants, TCSP licensees as well as other financial 
institutions (including a foreign financial institution in the same 
parent group) as intermediaries to carry out CDD measures; and 
 

(e) requiring a money service operator to display its licence at the 
licensed premises, so as to facilitate enforcement by the Customs 
and Excise Department and identification by members of the 
public. 

 
THE BILL 
 
20. The main provisions of the Bill are as follows –  
 
(A) Part 2 – Amendments to the AMLO 

 
(a) Clauses 3 and 4 amend the long title and the short title to reflect 
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the enhanced scope of the AMLO; 
 
(b) Clause 5 amends section 4 to include regulatory bodies among 

the persons who are given immunity in the performance of their 
statutory functions; 

 
(c) Clause 7 adds a new section 5A to provide that the AML/CTF 

requirements in Parts 2, 3 and 4 of Schedule 2 apply to DNFBPs; 
 

(d) Clause 8 amends section 7 to allow the Registrar and the 
regulatory bodies to issue guidelines for the purposes of 
Schedule 2 and adds a new subsection (5A) to provide that 
section 7 does not prevent the Law Society or any other body 
that has the function of considering whether a legal professional 
has contravened an AML/CTF requirement from having regard 
to any practice directions that give guidance about those 
requirements; 

 
(e) Clauses 9 to 13 amend sections 9 to 13 to extend to TCSP 

licensees the provisions relating to – 
 

(i)  entry into business premises for routine inspections; 
 
(ii) offences relating to those inspections; and 

 
(iii) appointment of investigators, their powers and offences 

for non-compliance with requirements made by 
investigators; 
 

(f) Clauses 14 to 17 amend sections 24, 30(4) and 43 and add a new 
section 39A with respect to money service operators to –  

 
(i) increase the prevailing minimum percentages for 

shareholdings and voting rights of controlling persons to 
more than 25% to reflect international standards; 

 
 (ii) include all offences under the United Nations 

(Anti-Terrorism Measures) Ordinance (Cap. 575) as part 
of the fit-and-proper test; and 
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 (iii) require a licensee of a money service to display the 

licence at the licensed premises and to make 
non-compliance an offence as well as a ground for 
disciplinary action; 

 
(g) Clause 18 adds a new Part 5A to provide for the regulation of 

TCSPs.  The main new sections in that Part are as follows – 
 

(i) section 53B states to whom the Part does not apply; 
 

(ii) section 53D requires the Registrar to maintain a register 
of TCSP licensees, which should be made available for 
public inspection; 

 
(iii) section 53F makes it an offence for a person to carry on a 

trust or company service business without a licence; 
 
(iv) section 53G empowers the Registrar to grant licences 

and states how to make an application for a licence;  
 

(v) section 53H makes the grant of a licence subject to the 
applicant satisfying the fit-and-proper test and section 
53I sets out the elements of the fit-and-proper test; 

 
(vi) section 53K provides for renewal of a licence; 
 
(vii) section 53Q empowers the Registrar to revoke or 

suspend a licence in certain situations and section 53R 
specifies the procedure for revocation or suspension; 

 
(viii) sections 53S, 53T and 53U provide that the Registrar’s 

approval is required to hold certain positions in a TCSP 
licensee after the licence is granted and that it is an 
offence to do so without that approval, and section 53V 
states how to apply for approval; 

 
(ix) sections 53Z to 53ZD relate to the Registrar’s 

disciplinary powers, including the procedural 
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requirements for exercising disciplinary powers and the 
Registrar’s duty to publish guidelines about the power to 
impose a pecuniary penalty; 

 
(x) sections 53ZE to 53ZF concern entry by authorized 

officers under a magistrate’s warrant to search premises 
on which there is reason to suspect the commission of the 
offence of conducting a TCSP business without a 
licence; 
 

(xi) sections 53ZI to 53ZK require the Registrar, officers 
employed in the Companies Registry (“CR”) and 
persons assisting the Registrar to preserve 
confidentiality regarding information that comes to their 
knowledge in performing functions under the Ordinance; 
 

(xii) section 53ZL empowers the Registrar to amend Schedule 
3A (which contains the fees payable under Part 5A) and 
section 53ZM empowers the Registrar to make 
regulations for the purposes of Part 5A; 

 
(xiii) section 53ZN creates an offence for giving false or 

misleading information for various purposes under Part 
5A and section 53ZO extends the time limit for 
prosecuting a summary offence under Part 5A; and 
 

(xiv) section 53ZQ contains transitional provisions applicable 
to TCSPs who are carrying on business when the 
licensing requirement in section 53F comes into effect; 
the transitional period is 120 days, depending on whether 
the person applies for a licence during the period; 

 
(h) Clauses 19, 20(5), 21 and 22 contain amendments to change the 

name of the review tribunal established under section 55, in line 
with the amendment to the short title of the AMLO; 

 
(i) Clause 23 amends section 77 to exclude regulations for the 

purposes of the new Part 5A from the Chief Executive in 
Council’s power to make regulations; 
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(j) Clause 25 amends Schedule 1 (which contains definitions 

applicable to the AMLO) to include the definitions relevant to 
the application of the AML/CTF requirements to DNFBPs.  
The more significant ones are the definitions of the various types 
of DNFBPs and “regulatory body”; 

 
(k) Clause 26 amends Schedule 2, which contains requirements 

relating to CDD and record-keeping.  Most of the amendments 
are for the purpose of extending those requirements to DNFBPs.  
The other amendments are – 
 
(i) to amend the definition of beneficial owner in section 1(1) 

to increase the minimum shareholding to more than 25% 
to reflect international standards; 

 
(ii) to define who a “pre-existing customer” is in relation to a 

DNFBP; 
 

(iii) to add a definition of “customer” as including a client as 
it is more common to use the term “client” in relation to 
DNFBPs;  

 
(iv) to set out the means of customer identification for 

DNFBPs who are accounting professionals, estate agents 
or legal professionals; 

 
(v) to amend section 9 to reflect technological developments 

in the methods used by financial institutions for 
obtaining information relating to customers; 

 
(vi) to amend section 12 to reflect the current requirements 

relating to wire transfers in the FATF recommendations; 
 
(vii) to amend the description of a specified intermediary in 

section 18(3) to substitute references to three types of 
DNFBPs; and 

 
(viii) to amend section 18 to add a related foreign financial 
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institution of a financial institution to the type of 
intermediaries through whom a financial institution can 
carry out CDD measures; and 

 
(l) Clause 27 adds a new Schedule 3A, setting out fees payable for 

various matters under Part 5A; and 
 

(B) Part 3 – Related Amendments to Other Ordinances 
 

(a) Clauses 30 to 38 contain consequential amendments to the 
Professional Accountants Ordinance, the Legal Practitioners 
Ordinance and the Estate Agents Ordinance to provide that, 
among other things, failure by an accounting professional, a 
legal professional and an estate agent (all as defined) to comply 
with an AML/CTF requirement applicable to them constitutes a 
ground for triggering the investigation and disciplinary 
mechanisms under those Ordinances; 
 

(b) Clause 39 adds a new section 1A to Schedule 1 to the 
Resolution of the Legislative Council Establishing the 
Companies Registry Trading Fund (Cap. 430B) to include the 
administration and enforcement of the provisions of the AMLO 
that apply to a trust or company service business among the 
services to be provided by the trading fund; and 

 
(c) Clauses 40 to 49 amend various Ordinances that contain 

references to the present short title of the AMLO and the review 
tribunal established under it to delete the expression “(Financial 
Institutions)” to reflect the change proposed by this Bill to the 
short title of the AMLO. 

 
LEGISLATIVE TIMETABLE  
 
21. The legislative timetable will be –  
 

Publication in the Gazette 23 June 2017 
 

First Reading and commencement 
of Second Reading debate 

28 June 2017 
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Resumption of Second Reading 
debate, committee stage and Third 
Reading 

To be notified 

 
IMPLICATIONS OF THE PROPOSALS 
 
22. The proposals are in conformity with the Basic Law, including 
the provisions concerning human rights.  It has no environmental, family, 
gender or sustainability implications.  The Bill does not affect the current 
binding effect of the AMLO. 
 
Financial and Staffing Implications 
 
23. There will be additional work for the CR to implement the TCSP 
licensing regime, carry out compliance checks on licensed TCSPs and 
undertake disciplinary actions.  New electronic systems will have to be 
put in place to build up a database of TCSPs and facilitate enforcement 
work.  Application fees will be imposed to recover the costs.  The CR 
will seek additional staffing resources with justifications for handling the 
related work in accordance with the established mechanism.  
Accommodation for the new TCSP Registry will also be arranged to 
implement the licensing regime.  The additional annual staff costs for 
setting up the new TCSP Registry is around $44 million and the additional 
annual rental is about $4.5 million, all of which will be borne by the 
Companies Registry Trading Fund. 
 
Economic Implications 
 
24. The proposal is pertinent to our fulfilment of the relevant FATF 
obligations and will reduce the risks of ML/TF in the relevant DNFBP 
sectors.  This will help safeguard the integrity of our financial markets and 
business environment, and add to our credibility as a transparent, trusted 
and competitive place to invest and do business. 
 
PUBLIC CONSULTATION 
 
25. We briefed the LegCo Panel on Financial Affairs on 3 January 
2017 on the legislative proposal.  We also conducted a stakeholder 
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consultation from 6 January to 5 March 2017 to seek views from the 
affected sectors on the legislative proposal.  We received 69 written 
submissions and 131 identical letters in standard template.  Respondents 
came from a good mix of backgrounds, including industry associations and 
professional bodies, political parties, international advocacy groups and 
civil society, individual firms or companies and individual members of the 
public. 
 
26. Overall, there was broad support for the Government to enhance 
AML/CTF regulation in Hong Kong.  A majority of the respondents 
indicated agreement with the overall direction and principles and the broad 
framework of the legislative proposal, and shared our view that a balanced 
approach to legislation should be adopted so as to minimise regulatory 
burden and compliance cost on affected businesses.  Respondents also 
expressed diverse views regarding the precise scope, coverage and 
parameters of the legislative proposal, by and large reflecting their sectoral 
interests or backgrounds.   
 
27. Having regard to the responses, we have fine-tuned certain 
parameters of the legislative proposal as are now reflected in the Bill.  We 
published a consultation conclusion on 13 April 2017. 
 
PUBLICITY 
 
28. We will issue a press release upon gazettal of the Bill and 
arrange a spokesperson to answer media enquiries. 
 
ENQUIRIES 
 
29. Enquiries relating to the brief can be directed to Ms Eureka 
Cheung, Principal Assistant Secretary for Financial Services and the 
Treasury (Financial Services), at 2810 2067. 
 
 
 
Financial Services and the Treasury Bureau 
23 June 2017 
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