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Consultation Paper on the Proposed Statutory Codification of 

Certain Requirements to Disclose Price Sensitive Information by 

Listed Corporations 

 

Question 1 

a) Do you agree with the proposal to adopt the existing definition of “relevant 

information” from the insider dealing regime under the SFO to define PSI? 

 

We agree. The proposal to adopt the existing definition of “relevant information” 

from the insider dealing regime under the SFO can avoid misunderstanding and 

confusion by a variety of market players. Hence, it can ensure a smooth adoption 

and transition from SFO into statute requirement. 

 

b) Do you agree that a listed corporation should be obliged to disclose to the public as 

soon as practicable any “inside information” that has come to its knowledge, and 

that it should be regarded to have knowledge of the inside information if a director 

or an officer has come into possession of that information in the course of the 

performance of his duties? 

We agree. More guideline in relation to the definition of “as soon as practicable” is 

required in the “Guidelines on Disclosure of Insider Information” from SFC. 

 

c) Do you agree with the proposal that the disclosure must be made in a manner that 

can provide for equal, timely and effective access by the public to the information 

disclosed? 

As selective disclosure can seriously impair the equity market of Hong Kong, we 

propose we should use the following sentence to rephrase the existing proposal:  

“Full and non-selective disclosure must be made in a manner that can 

provide for equal, timely and effective access by the public to the information 

disclosed”. 
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With the new amendments, the practice of selective disclosure will be covered.    

Question 2 

a) Do you agree to the provision of the four proposed safe harbours? 

We believe that Safe Harbour D is without merit. There is no evident that reducing 

transparency (especially, related to government’s interaction with the private 

sector) can benefit the society as a whole. On the contrary, it may produce 

unpopular results similar to the cases such as: Cyberport, Hong Kong Disneyland, 

and so on. In fact, the only rationale for Government’s Exchange Fund or a central 

bank to provide liquidity support to the listed corporation is to restore public 

confidence and protect public interest in case of crisis. Providing a proper 

disclosure related to the government’s market action is the best way to achieve 

both objectives.  

b) Do you agree that the SFC should be empowered to grant waivers, and to attach 

conditions thereto? 

We agree. SFC is an effective organization to grant waivers. 

c) Do you think that the legislation should provide for additional safe harbours? If so, 

what are these additional safe harbours? 

We do not think so. More safe harbours will reduce the market transparency.  

 

d) Do you agree that the SFC should be empowered to prescribe further safe harbours 

in the form of rules under the SFO? 

We disagree. As more safe harbours will reduce the market transparency, we 

cannot empower anybody to prescribe other than the legislation.  

 

Question 3 

a) Do you agree to extend the jurisdiction of the MMT to handle breaches of the 

statutory disclosure requirements? 

We agree. MMT is an effective organization to handle breaches of the statutory 

disclosure requirements. 
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b) Do you agree with the proposal range of civil remedies as set out in paragraphs 2.31, 

2.35 and 2.36? 

We believe that paragraph 2.31a) in not sufficient. We propose to fine up to HK$50 

Million.  

c) Do you agree to grant the SFC direct access to the MMT to institute proceedings on 

breaches of the statutory disclosure requirements? 

We agree. Grant SFC direct access to the MMT can speed up the enforcement 

process. 

Question 4 

Do you agree that the SFC should provide informal consultation for the listed corporations 

with regard to the statutory disclosure requirements, initially for a 12-month period? 

We disagree. Doing that will lead to conflict of interest (between the role of enforcement 

agency and a consultancy firm), which can undermine the whole judicial system of Hong 

Kong. We believe that a better practice is for SFC to act as the enforcement authority, and 

SEHK to take the informal consultation role 

Question 5 

Do you think the administration and enforcement arrangements proposed by the SFC and 

SEHK in paragraphs 3.8 -3.9 are appropriate? Do you have any comments on the respective 

roles of the SFC an SEHK to further enhance clarity?  

We think that the proposed arrangement is appropriate. 
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Proposed Statutory Codification to Disclose Price Sensitive 
Information 

 
The Australian Compliance Institute (ACI) would like to thank the 
Financial Services and the Treasury Bureau (FSTB) for providing an 
opportunity for ACI to respond to its request for public comment 
in respect to its proposed Corporate Rescue Proposed Statutory 
Codification to Disclose Price Sensitive Information 
 
ACI is the peak industry body for the practice of compliance in 
Australasia.  Our members are compliance, risk and governance 
professionals actively engaged in the private, professional services 
and Government sectors within Australia, Hong Kong, New 
Zealand, Singapore, Thailand and Indonesia. 

Having taken the opportunity to review the consultation paper 
issued by the FSTB, ACI believes that its comments should be 
restricted to question 1(b) of the consultation paper.  That being 
said, ACI is aware that one of its long standing members, Mr. 
Angus Young has already made a submission to the FSTB (see 
attached) in this respect.  

ACI has taken the opportunity to review the submission made by 
Mr. Young (and Ms Chu) and rather than submit another 
submission along similar lines, ACI would like to take this 
opportunity to add its support to the comments made by Mr. 
Young and Ms Chu. 
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Once again ACI would like to thank the FSTB for providing an opportunity to 
make a submission on these proposed legislative reforms. Should the FSTB 
require any further information or clarification on the content of this submission, 
then please do not hesitate to contact me on +612 9290 1788 or via email 
martin.tolar@compliance.org.au.   

 

Yours sincerely 

 

 

Martin Tolar 

Chief Executive Officer 
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necessary steps that are reasonable in the circumstances to disclose the information to the 

public. [emphasis added]”2 

Our contention is with the implications of the timing in the release of inside information 
stipulated in s101B (1) of the SFO. Confusion could arise between the phases “as soon as 
practicable” and “immediately take all necessary steps”. Furthermore, the disclosure can 
simply be deferred by arguing that the circumstances to release price sensitive information 
might not be practicable then.  
 
Furthermore, the legal interpretation of the phase “as soon as practicable” is subjective and ad 
hoc. In the dicta of Kuang Teng Industry and Minton Optic Industry v Multispark Ltd and 

Shinon Indistries,
3, Chu J contends that a six day delay (even with good reason) is too long to 

give effect to as soon as practicable to execute a Mareva Injunction. However his honour has 
left open as to what constitute “as soon as practicable”. In another case, First Shanghai 

Enterprises v Dahlia Properties,4 the court gave an example that the contractual expression 
of “as soon as practicable” may mean three days if there is no specific contractual period 
stipulated by the parties. Accordingly, we recommend that the wording of the proposed 
provision, s101B of the SFO should be amended.  
 
We submit that the wordings and standards found in section 674(2) of the Australian 
Corporations Act (2001) (Cth) (CA) in conjunction with Australian Stock Exchange (ASX) 
Listing Rule 3.1 is more appropriate for Hong Kong. 

ASX Listing Rule 3.1 states that, “Once an entity is become aware of any information it that 

a reasonable person would have a material effect on price or value of the entity’s securities, 

the entity must immediately tell ASX that information. [emphasis added]” This rule is backed 
by section 674(2) of the CA where the entity must notify ASX if, “the entity has information 

that those provisions require the entity to notify to the market operator;
5 and  that 

information: (i)  is not generally available; and (ii) is information that a reasonable person 

would expect, if it were generally available, to have a material effect on the price or value of 

ED(enhanced disclosure) securities of the entity; the entity must notify the market operator of 

that information in accordance with those provisions [r3.1 of the ASX Listing Rules].
6
” 

Note that the timing to release price sensitive information (inside information) in Australia is 
“immediately”. The immediate release of information is in line with the assumptions of the 
efficient capital market hypothesis (ECMH), where stock prices reflect all available 
information about the listed entity.7 The underlying assumptions of ECMH are that: investors 
are rational; makes decision based on all available information; and cost of disclosure is low.8 
Hence the immediate release of price sensitive information is expected to enhance the 

                                                             
2 Ibid, 9. 
3 [2001] HKCU 911   
4 [2001] HKCU 375   
5 S674(2)(b) of the Corporations Act (2001) (Cth) 
6 S674(2)(c) of the Corporations Act (2001) (Cth) 
7 Paul Redmond, Companies and Securities Law: Commentary and Materials (5th ed., 2009) 718. 
8 Robert Baxt, Ashley Black, and Pamela Hanrahan, Securities and Financial Services Law (7th ed., 2008) 337-8. 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html#person
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#have
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#ed_securities
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
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confidence of investors and the price of the share of the listed entities are not distorted by 
information asymmetry. 

Australia‟s corporate regulator, the Australian Securities and Investment Commission (ASIC) 
issued an infringement notice to Rio Tinto on 5th June 2008 for contravention of s674(2) of 
CA in failing to inform the ASX immediately when the company was aware that a particular 
information (a US$38.1 billion acquisition of Alcan Inc) had a material effect on the price of 
the entity‟s securities.9 During the 1 hour and 11 minutes delay in the release of price 
sensitive information, 725,624 shares were traded (representing 37.6% of the volume of the 
day‟s trading) and the value of the shared traded was AUD$64,899,964 (representing 35.3% 
of the value of the day‟s trading),10 it had distorted the value and price of the shares traded 
during that period. Hence the importance of “immediate” release of price sensitive to the 
market is exemplified in this example. 

Consequently, if Hong Kong adopted the timing of the release of price sensitive information 
from “as soon as practicable” to “immediately” as well as the wordings found in section 
674(2) of the Australian CA in conjunction with ASX Listing Rule 3.1, we believe that it 
could enhance the reputation of Hong Kong as an international financial hub for the 
following reasons:  

(1) it would remove any possible confusion over what constitute “as soon as possible”;  

(2) by changing the timing from “as soon as possible” to “immediately”, it would not 
only remove any possibility of listed entities delaying the release of price sensitive 
information, the availability and promptness in the release of information about listed 
entities would help investors to make an informed choice about their investments; and 

(3) it would remove any price distortions in the shares of listed entities attributed to 
delayed release of price sensitive information and this in turn would enhance the 
confidence of local and international investors in Hong Kong‟s capital market. 
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Hong Kong

Dear Sirs,

Response to consultation paper on the proposed statutory codification of 
certain requirements to disclose price sensitive information by listed 
corporations (Consultation Paper) 

This is the submission by Baker & McKenzie in response to the Consultation Paper.  We 
welcome the proposal to introduce statutory codification of the obligation to disclose 
price sensitive information by listed corporations.  We believe the proposal will align 
Hong Kong’s disclosure regime with other international financial centres.  We set out 
below our response to the questions raised in the Consultation Paper.  

Our Ref: EC:TYP

By email: 
psi_consultation@fstb.gov.hk

www.bakermckenzie.com
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Establishing the Statutory Disclosure Obligation

Question 1(a) – Do you agree with the proposal to adopt the existing definition of
“relevant information” from the insider dealing regime under the SFO to define PSI?

The proposed Part IIIA of the SFO as set out in the Consultation Paper puts an obligation 
on a listed corporation, its directors and officers to identify and disclose inside 
information to the public when the information comes to the knowledge of the listed 
corporation, unless they can take advantage of one of the prescribed safe harbours 
excusing immediate disclosure.  

We agree with the rationale set out in paragraph 2.4 of the Consultation Paper and that it 
is appropriate to adopt the “relevant information” definition used in the inside dealing 
regime for the civil PSI disclosure liability regime, subject to our comments set out 
below.  

Question 1(b) – Do you agree that a listed corporation should be obliged to disclose
to the public as soon as practicable any “inside information” that has come to its 
knowledge, and that it should be regarded to have knowledge of the inside information if 
a director or an officer has come into possession of that information in the course of the
performance of his duties?

We agree that a listed corporation should be obliged to disclose to the public as soon as 
practicable after any inside information relating to it (but, for the avoidance of doubt, 
not any other listed corporation) has come to its knowledge.  We also agree that statutory 
obligations should attach to the directors of a listed corporation.  

We respectfully submit that we may be casting the net too wide if officers of a listed 
corporation, who are not directors, will be held liable under the proposed legislation.
Being involved in the management of a company does not necessarily give a non-
director officer an overview of all or most of the operations of the group to enable that 
officer to assess whether a piece of information is inside information required to be 
disclosed to the public under the proposed legislation.  

If FSTB considers that officers must be included in the proposed Part IIIA of the SFO, 
we invite FSTB to consider limiting “officer” to only the “chief executive” of the listed 
corporation, and recommend that the definition of chief executive from the Rules 
Governing the Listing of Securities on The Stock Exchange of Hong Kong Limited
(Listing Rules) be incorporated.  For your ease of reference, “Chief executive” is 
defined in the Listing Rules as “a person who either alone or together with one or more 
other persons is or will be responsible under the immediate authority of the board of 
directors for the conduct of the business of a listed issuer.”
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We believe the “constructive knowledge” concept in draft s.101B(2) that “inside 
information has come to the knowledge of a listed corporation if an officer of the 
corporation has, or ought reasonably to have, come into possession of the information in 
the course of performing functions as an officer of the corporation” [emphasis added] is 
too onerous and puts undue burden and pressure on the officers of the listed corporation
to constantly be on the “look-out” for information, to assess and make a judgement on 
whether the information is indeed inside information. We would suggest deleting the 
words “, or ought reasonably to have” from draft s.101B(2).  

Draft s.101B(2) attributes an officer’s knowledge of inside information to the listed 
corporation, and draft s.101G requires every officer to take reasonable measures to 
prevent the breach of a disclosure obligation, and makes him liable for the breach of the 
listed corporation if, among other things, he has not taken reasonable measures to 
prevent the breach.  We repeat our earlier comment that “officer” should be restricted to 
directors and perhaps also the “chief executive”.  We agree that in order for a corporation 
to fully and effectively comply with its disclosure obligation, it must have in place an 
efficient internal system for collecting information, analysing the nature of and 
determining the price sensitivity of the information, and for disclosing it.  While we 
acknowledge that such a system must be manned by people, the principal statutory 
obligation should be put on the corporation itself, rather than on individual officers.  
Thus, the very vague obligation of an officer to “take all reasonable measures” provided 
in draft s.101G(1) should be made more specific, making it clear how it may be complied 
with, if such a personal obligation is not removed altogether.  In addition, with the 
introduction of a radically new PSI disclosure regime, we believe that more detailed 
guidance on systems and procedures than is provided in paragraph 44 of the draft 
guidelines on disclosure of inside information (SFC Draft Guidelines) would be 
necessary.  

We believe that an additional defence should be added to draft s.101G whereby if the 
board of directors has reasonable grounds to believe (if the accusation was that there has 
been failure to disclose inside information), and did at all material times or up to the time 
of the relevant announcement is made believe (if the accusation is that there has been a 
delay in the making of the announcement), that the relevant information did not 
constitute inside information, it should exonerate the corporation and its directors.

Question 1(c) – Do you agree with the proposal that the disclosure must be made in a 
manner that can provide for equal, timely and effective access by the public to the 
information disclosed?

We agree with this proposal and we agree that a listed corporation should comply with a 
requirement to disclose inside information by publishing it on the electronic publication 
system operated by a recognised exchange company for disclosure to the public.  
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We note The Stock Exchange of Hong Kong Limited (HKSE) has included in the 
Listing Rules, its news releases, frequently asked questions and other supplementary 
information, detailed requirements and guidelines for releasing information to the public 
via the electronic publication system (EPS).  These requirements include details such as 
languages in which the announcements must be made, the windows of submission of 
information to EPS and whether suspension of trading should or should not be required.  

We recommend the SFC Draft Guidelines to adopt or make references to the 
requirements set out in the Listing Rules or other HKSE guidelines so that the 
publication of price sensitive information may be streamlined.

Safe Harbours

Question 2(a) – Do you agree to the provision of the four proposed safe harbours?

We agree with the provision of the safe harbours.

In addition, we propose that Safe Harbour A should be widened.  

1. Safe Harbour A – when a disclosure would constitute a breach against an order made 
by a Hong Kong court or any provisions of other Hong Kong ordinances.  We 
respectfully submit that it should be extended to include: 

a. order made by a court of a “competent jurisdiction” including Hong Kong 
Special Administrative Region and overseas jurisdictions where the relevant 
listed corporation conducts business or has substantial assets; and

b. rules, regulations, orders, codes and decrees stipulated by governmental, 
legislative and judicial bodies in Hong Kong and overseas jurisdictions
where the relevant listed corporation conducts business or has substantial 
assets.

2. Safe Harbour C – when the information is a trade secret

We note that the term “trade secret” is a technical concept and is judicially 
considered predominantly in cases which involved a breach of confidence, or a 
restraint of trade in an employment law context.  We also note that paragraph 57 of 
the SFC Draft Guidelines gives various examples of what may constitute trade secret 
(inventions, manufacturing processes or customer lists).  We believe more guidance 
from the SFC is necessary if directors, who may or may not have the benefit of legal 
training (whether in a common law jurisdiction ), are required to make a judgement 
as to whether a piece of information will constitute a trade secret: for instance, what 
type of information would the SFC definitely consider not to constitute a trade secret?  
Otherwise, directors may have a false sense of security that the piece of information 
they have in possession falls within a Safe Harbour when in fact the SFC would take 
a contrary view.  
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Question 2(b) – Do you agree that the SFC should be empowered to grant waivers, and 
to attach conditions thereto?

We agree. 

Question 2(c) – Do you think that the legislation should provide for additional safe 
harbours? If so, what are these additional safe harbours?

No, not for now. 

Question 2(d) – Do you agree that the SFC should be empowered to prescribe further 
safe harbours in the form of rules under the SFO?

We agree. 

Regulatory Structure and Enforcement

Question 3(a) – Do you agree to extend the jurisdiction of the MMT to handle breaches 
of the statutory disclosure requirements?

We consider the MMT is the appropriate venue to handle breaches of the statutory 
disclosure requirement because it has the expertise and experience to handle such cases.

We note that there may be an issue of efficiency as the MMT conducts half-day hearings 
as opposed to full-day hearings in the courts.  MMT proceedings may take a longer time 
to conclude.

Question 3(b) – Do you agree with the proposed range of civil remedies as set out in 
paragraphs 2.31, 2.35 and 2.36?

The proposal in paragraph 2.31 includes the introduction of a regulatory fine up to HK$8 
million on the listed corporation and/or directors.  We note that, in the previous 
consultation paper (published in 2005) on proposals for statutory backing to the Listing 
Rules, an opinion from a Leading Counsel was obtained in relation to the lawfulness of 
such fines and whether the imposition of such fines violated well established principles 
of human rights.  There is no reference to this issue in the Consultation Paper.  We trust 
the FSTB has considered this issue.  

Potentially there is room for argument as to whether the proceedings to be conducted by 
the MMT are regulatory or disciplinary in nature.  The Consultation Paper does not 
provide adequate reassurance that the fines are regulatory rather than punitive.

Subject to our reservations on whether the SFC should be empowered to impose civil 
fines at all, we have the following observations on the proposed level of fines.  

- The Consultation Paper does not explain the basis of the proposed maximum 
level of fine of HK$8 million.  
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- It appears that the only rationale for such a proposal is that the maximum is 
lower than the maximum penalty on indictment for certain criminal offences 
under the SFO.  

- Has FSTB considered the maximum fine for other breaches?  And has FSTB 
compared the proposed fine with other offences and their relative gravity?

We agree with the proposal in paragraph 2.35 which is in line with the civil remedy 
under SFO s. 281.

We disagree with the proposal in paragraph 2.36.  At present, the circumstances in which 
the SFC may invoke ss. 213 and 214 are clear and can be applied in a case concerning 
breaches of disclosure obligation if the statutory requirements are met.  While it is noted 
that the MMT does not have power to grant injunctive and other relief granted by the 
court under s. 213, it is hard to see why similar relief should be permitted for a non-
compliance of disclosure obligation in the present context.

Question 3(c) – Do you agree to grant the SFC direct access to the MMT to institute 
proceedings on breaches of the statutory disclosure requirements?

We disagree that the SFC should have direct access to the MMT.

At present, under the SFO, proceedings in the MMT are instituted by the Department of 
Justice after it has considered the recommendation of the SFC.  The rationale behind this 
regime (at the time of drafting of the SFO) was partly to ensure a “check and balance”.  
While the SFC is empowered to investigate suspected market misconduct and prepare a 
report with its conclusions based on the findings, the final decision to institute 
proceedings in the MMT rests with the Department of Justice after its independent 
review of the evidence and other relevant factors.  No strong arguments have been given 
in the Consultation Paper why this “check and balance” should be removed for a breach 
of the statutory disclosure regime and we suggest that it should be retained.

Informal Consultation with the SFC

Question 4 – Do you agree that the SFC should provide informal consultation for the 
listed corporations with regard to the statutory disclosure requirements, initially for a 12-
month period?

We agree. 

Enforcement of the Statutory Disclosure Obligation

Question 5 – Do you think the administration and enforcement arrangements proposed 
by the SFC and SEHK in paragraphs 3.8 – 3.9 are appropriate? Do you have any 
comments on the respective roles of the SFC and SEHK to further enhance clarity?
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We trust the SFC and the HKSE will handle the administration and enforcement 
arrangements in an efficient manner and the responsibility of each regulator will be made 
clear to the public.  

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

If you have any questions in relation to this submission or would like to discuss further 
please contact Elsa Chan at 2846 1982 or Terri Poon at 2846 2536.

Yours faithfully,

Baker & McKenzie

cc:  Corporate Finance Division
The Securities and Futures 
Commission
8th Floor Chater House
8 Connaught Road Central
Hong Kong

By email: cfdconsult@sfc.hk

1179080-v5\HKGDMS\HKGTYP
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FSTB/SFC CONSULTATION PAPER ON STATUTORY PSI ANNOUNCEMENTS 
 
 

LIST OF QUESTIONS FOR CONSULTATION 
 
Chapter 2 
 
Question 1 (a) Do you agree with the proposal to adopt the existing definition of 

“relevant information” from the insider dealing regime under the SFO to 
define PSI? 
 
See covering letter.  Prefer a comprehensive approach to statutory 
backing for the Listing Rules (LRs) rather than partial solution aimed at 
continuous disclosure element via the insider dealing regime: but this 
approach acceptable as a first step to statutory backing to whole 
LRs.                                                                             .                                     

 
 (b) Do you agree that a listed corporation should be obliged to disclose to the 

public as soon as practicable any “inside information” that has come to its 
knowledge, and that it should be regarded to have knowledge of the 
inside information if a director or an officer has come into possession of 
that information in the course of the performance of his duties? 
 
Yes: but should be “immediately”.  Using “as soon as practicable” 
inevitably allows wriggle room, meaning that announcements are delayed 
for days. 
 

 (c) Do you agree with the proposal that the disclosure must be made in a 
manner that can provide for equal, timely and effective access by the 
public to the information disclosed? 
 
Yes: essential: EPS and, after publication, media / website and staff. 
 

Question 2 (a) Do you agree to the provision of the four proposed safe harbours? 
 
Yes: essential 
 

 (b) Do you agree that the SFC should be empowered to grant waivers, and to 
attach conditions thereto? 
 
Yes: essential 

 
 (c) Do you think that the legislation should provide for additional safe 

harbours?  If so, what are these additional safe harbours? 
 
Yes: essential 

 
 (d) Do you agree that the SFC should be empowered to prescribe further safe 

harbours in the form of rules under the SFO? 
 
Yes: essential 
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Question 3 (a) Do you agree to extend the jurisdiction of the MMT to handle breaches of 

the statutory disclosure requirements? 
 
Yes 

 
 (b) Do you agree with the proposed range of civil remedies as set out in 

paragraphs 2.31, 2.35 and 2.36? 
 
Yes except not clear why the company is fined under 2.31(a).  This only 
punishes victims; the minority interests.  Penalties and restitution should 
focus on the perpetrators. 

 
 (c) Do you agree to grant the SFC direct access to the MMT to institute 

proceedings on breaches of the statutory disclosure requirements? 
 
Yes 

 
  
Chapter 3 
 

 

Question 4 Do you agree that the SFC should provide informal consultation for the 
listed corporations with regard to the statutory disclosure requirements, 
initially for a 12-months period? 
 
Yes: essential 

 
Question 5 Do you think the administration and enforcement arrangements proposed 

by the SFC and SEHK in paragraphs 3.8 – 3.9 are appropriate?  Do you 
have any comments on the respective roles of the SFC and SEHK to 
further enhance clarity? 
 
Yes. 
 
In our experience of a similar and successful regime in Australia, it is 
very important for the system to be accepted and, more importantly, 
trusted by issuers and their advisers that the authorities establish a 
mechanism for issuers to obtain guidance, on a without-prejudice basis, 
on whether particular circumstances warrant a PSI announcement. 
 
This form of mechanism engenders a culture of greater openness and a 
preparedness to make an announcement in borderline cases. 
 
In our view, this mechanism is better when it is operated by the Exchange 
rather than the Commission principally because the Exchange is less 
bound by legal and enforcement obligations. 
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Submitted by: Cathay Pacific Airways Limited 
Stock Code: 293 
Date: 18th June 2010 
 
 

Consultation Paper on the Proposed Statutory Codification of Certain 
Requirements to Disclose Price Sensitive Information by Listed Corporations 

 
Responses to Questions for Consultation 

 
1.  (a)  Do you agree with the proposal to adopt the existing definition of 

“relevant information” from the insider dealing regime under the SFO to 
define PSI? 

 
  Yes. 
 
 (b)  Do you agree that a listed corporation should be obliged to disclose to the 

public as soon as practicable any “inside information” that has come to 
its knowledge, and that it should be regarded to have knowledge of the 
inside information if a director or an officer has come into possession of 
that information in the course of the performance of his duties? 

 
  Yes, subject to the company secretary being substituted for an officer.  

Given the serious consequences of non-disclosure, the knowledge of those 
who are not responsible for the governance of the listed corporation 
should not be attributed to those who are.   

 
 
 (c)  Do you agree with the proposal that the disclosure must be made in a 

manner that can provide for equal, timely and effective access by the 
public to the information disclosed? 

 
  Yes. 
 
 
2.  (a)  Do you agree to the provision of the four proposed safe harbours? 
 
  Yes, subject to two points.  First, safe harbour A should not be lost by 

disclosure by a third party, if the legislation still prohibits disclosure by 
the listed corporation notwithstanding the disclosure by the third party 
(see paragraphs 47 and 48 of the draft SFC Guidelines).  Second, we see 
no reason why foreign law (or foreign court) prohibitions on disclosure 
should not be within safe harbour A.  If the concern is that the SFC will 
not have the knowledge of the relevant foreign law in order to check 
whether the prohibition is genuine, the listed corporation could be 
required (if so requested by the SFC) to provide a legal opinion issued by 
a law firm practising in the relevant jurisdiction to the effect that the 
prohibition is genuine.   
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 (b)  Do you agree that the SFC should be empowered to grant waivers, and to 
attach conditions thereto? 

 
  Yes, but (see answer to 2(a) above) a waiver should not be necessary 

where disclosure is prohibited by a foreign law or court order.   
 
 
 (c)  Do you think that the legislation should provide for additional safe 

harbours?  If so, what are these additional safe harbours? 
 
  Yes. 
 
  Additional safe harbours include: 
 

(i)  when trading of the securities of the listed corporation on the Hong 
Kong Stock Exchange is suspended. 

 
(ii)  when the listed corporation has responded to enquiries from the 

Stock Exchange under Rule 13.10 of the Listing Rules, following 
which the Stock Exchange does not exercise its power to suspend 
trading of the securities of that listed corporation. 

 
 (d)  Do you agree that the SFC should be empowered to prescribe further safe 

harbours in the form of rules under the SFO? 
 
  Yes. 
 
3.  (a)  Do you agree to extend the jurisdiction of the MMT to handle breaches of 

the statutory disclosure requirements? 
 
  Yes. 
 
 (b)  Do you agree with the proposed range of civil remedies as set out in 

paragraphs 2.31, 2.35 and 2.36? 
 
  We have no comment on this question. 
 
 (c)  Do you agree to grant the SFC direct access to the MMT to institute 

proceedings on breaches of the statutory disclosure requirements? 
 
  We think that the decision to institute proceedings should be taken by the 

Department of Justice, in order to provide an independent review of the 
case by a party which has not investigated it.  We think that the safeguard 
of an independent review is desirable in view of the lower burden of proof 
required in civil matters and the possibility of civil claims being made by 
third parties. 
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4. Do you agree that the SFC should provide informal consultation for the listed 
corporations with regard to the statutory disclosure requirements, initially for a 
12-month period? 

 
 Yes. 
 
 
 
5. Do you think the administration and enforcement arrangements proposed by the 

SFC and SEHK in paragraphs 3.8 - 3.9 are appropriate? Do you have any 
comments on the respective roles of the SFC and SEHK to further enhance 
clarity? 

 
 The division of work and responsibilities between the SFC and SEHK should be 

set out clearly in order to avoid duplication and gaps and particularly to enable 
listed corporations to promptly respond to any enquiries in relation to unusual 
movements in share price or share trading volume. 

 
 It is submitted that the SEHK should issue enquiries, on behalf of itself and the 

SFC (under the dual filing regime), to listed corporations in relation to unusual 
movements in share price or share trading volume and that the listed 
corporations only need to respond to such enquiries to the SEHK (and therefore 
the SFC under the dual filing regime). 

 
 

-  END  - 
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INTRODUCTION 
 

1.1 This is a submission by Chinese Securities Association of Hong Kong (“we”) in 
response to the Consultation Paper on the Proposed Statutory Codification of Certain 
Requirements to Disclose Price Sensitive Information by Listed Corporations (the 
"Consultation Paper") issued by the Financial Services and the Treasury Bureau 
(“FSTB”). The Consultation Paper seeks comments from the public on the proposed 
statutory codification of certain requirements to disclose price sensitive information 
(“PSI”) by listed corporations. 
Capitalised terms used but not otherwise defined herein have the same meanings as 
ascribed to them in the Consultation Paper. 
 

1.2 If you have any questions in relation to this submission, please contact the following: 

 
Mr. Tse Yung Hoi 
Chairman 
Chinese Securities Association of Hong Kong 
Telephone: (852) 2230 8802 
Fax:                 (852) 2537 3280 
 
 

 

 
 
 
 
 
 
 
 

28 June 2010 
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We set out our response to the questions in the Consultation Paper as follows. 
 
Question 1 
 
(a)  Do you agree with the proposal to adopt the existing definition of “relevant 

information” from the insider dealing regime under the SFO to define PSI? 
 
We generally agree to the concept that PSI shall be the same set of information currently 
prohibited from being used for insider dealings for reasons of consistency and familiarity by 
the market. 
 
We also note that the new PSI definition will represent a departure in terms of the current 
market practice of who determines what is, as a matter of fact, PSI i.e. the current Listing 
Rules (Main Board’s 13.09 and GEM’s 17.10 which were derived from paragraph 2 of the 
(now defunct) listing agreement (“P2”) including and explanation of the application of P2 via 
a 1997 SEHK announcement (“1997 Announcement”) and a SEHK 2002 guide on PSI (“2002 
Guide”)) puts the responsibility of determining what is PSI on the Company (its 
directors/officers) and whether to disclose it and at what time - the Company (its 
directors/officers) determines when and what information to publish that is necessary to 
enable the public to appraise the position of the group; or is necessary to avoid the 
establishment of a false market in its securities; or might be reasonably expected materially to 
affect market activity in and the price of its securities. The proposal now is that the law will 
define such information that would affect the market price and trading activity (volume).  
  
We believe that the adoption of the existing definition of “relevant information” from the 
insider dealing regime under the SFO to define PSI is a logical development as the MMT now 
has the requisite experience to deal with potential issues arising from the legislation and may 
help simplify insider dealing prosecutions. This is also a trend which Hong Kong has decided 
to and must follow – we note that the motion has been propounded by the FSTB which 
“works closely together with market regulators and participants to strengthen our role as an 
international financial centre”. This is a statutory responsibility of the Financial Secretary and 
so, the implementation must be seen to be done. It may be that the quality of how well it is 
done may be left for later (fine tuning) and arguably, less important from this perspective.  
 
There are certain differences in terms of the semantics used in the SFO and the Listing Rules, 
e.g. the SFO refers specific information about (a) the corporation; (b) a shareholder or officer 
of the corporation; or (c) the listed securities of the corporation or their derivatives; while the 
Listing Rules refers to any information relating to the group i.e. the listed corporation,  
guarantor and its subsidiaries according to Rule 1.01 of the Listing Rules and the authorities 
may wish ensure that they meant the scope of “relevant information” refers to the corporation 
on a group level. The Listing Rules also refers to its requirements as a minimum standard 
(“the continuous disclosure obligations in the listing rules should be regarded as a floor 
rather than a ceiling…”) but once the legislation has been passed, that will itself, be the 
standard. We therefore believe that, notwithstanding that there would be informal consultation 
afforded by the SFC and there is from other jurisdictions, a body of case law, there may be a 
period of uncertainty until the market becomes comfortable with what the expectations are. 
 
 
(b)  Do you agree that a listed corporation should be obliged to disclose to the public 

as soon as practicable any “inside information” that has come to its knowledge, 
and that it should be regarded to have knowledge of the inside information if a 
director or an officer has come into possession of that information in the course 
of the performance of his duties? 
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We agree that there is an obligation of disclosure to the public as soon as practicable – this is, 
as a matter of fact, the current Listing Rules requirements and the market practice.  The P2 
and the 1997 Announcement stated that a duty is imposed on listed companies to keep SEHK, 
members of the listed company and other holders of the of the listed company’s securities 
informed. No specific timing was specified and the onus is on the listed company. The 2002 
Guide, Main Board’s 13.09 and GEM’s 17.10 as well as SFC’s consultation paper makes 
references to the timing as being, subject to confidentiality being maintained or preserved, as 
soon as reasonably practicable.   
 
As for the timing of the disclosure i.e. when “inside information” has come to the listed 
company’s knowledge, and the listed company will be regarded to have this knowledge if a 
director or an officer has come into possession of that information in the course of the 
performance of his duties. We expect that difficulties may arise re “in the course of his 
duties” especially where directors have different caps to put on (including one where he is 
also a shareholder) and the regulators may have to consider providing more scenario or case 
specific guidance and explanation regarding the non-statutory principles would be applied and 
interpreted, at least from a regulatory perspective (including what is expected and where a 
potential conflict may arise). There are no clear guide lines on this and matters/scenarios 
would still be “judged” as a matter of hindsight making inadvertent mistake inevitable. 
 
The wording further states that the listed company will be regarded to have this knowledge if 
a director or an officer has come into possession of that information in the course of the 
performance of his duties. However, it may be that the knowledge cannot be imputed to the 
listed company’s until its board, the collective brain, is aware of that information i.e. when a 
board meeting has been convened and the members of the board have been briefed. It is the 
board who is the decision making body in a corporation and therefore, it may not be just to 
deem a listed company to have knowledge of the inside information where only a director or 
an officer has come into possession of that information in the course of the performance of his 
duties. We further suggest that the reference to “officer” be amended to clarify that this 
should be referring to the senior management of the listed company as opposed to the SFO’s 
definition. 
 
 
(c)  Do you agree with the proposal that the disclosure must be made in a manner 

that can provide for equal, timely and effective access by the public to the 
information disclosed? 

 
We agree as this is the “codification” of the market practice and 2.03 and 2.07 of the Listing 
Rules. However, there is a limitation – this equal, timely and effective access by the public to 
the information disclosed through EPS is not without its compromise - the access and 
knowledge of how to use a computer is a pre-requisite. The old newspaper regime (not 
without criticisms) gave way to the EPS in a cost saving exercise to make a Hong Kong 
listing more attractive by eliminating certain costs of compliance, but, ironically, it is the 
Hong Kong retail investors, who provided or contributed to the liquidity of the Hong Kong 
market, were the ones to lose out when the newspaper system for disclosure was phased out.    
 
 
Question 2 
 
(a)  Do you agree to the provision of the four proposed safe harbours? 
 
We agree with the provision of the safe harbours as this would not work otherwise. We note 
that the safe harbours are only applicable subject to confidentiality  being preserved i.e. where 
information has been leaked, no safe harbour(s) would apply. And, as is noted under the 
SFC’s Consultation Paper on the draft Guidelines on Disclosure of Insider Information in 
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Annex 2 to the Consultation Paper - any unexplained changes to the share price of the 
corporation’s securities or any comments about the corporation in the media or analysts 
reports may indicate that confidentiality has been lost. This may be a arbitrary/subjective 
judgment call that may easily(?) lead to listed corporation losing the safe harbour at the 
slightest of market rumours or even speculative/inaccurate reports including leakage of 
information through the default of person(s) other than the listed corporation, its directors or 
officers. Further consideration/clarification of how the safe harbours may be applied and 
denied would be advisable. 
 
Safe harbour D, which may be used to safeguard Hong Kong’s financial stability would 
however, require further clarification as to 
 
 the categories of companies that this applies to (e.g. banking corporations, Hang Seng 

Index constituents, the Tracker Fund …)   
 under what specific circumstances when this safe harbour D would this becomes 

operational 
 the duration of the operation and/or the type of information that would be provided to the 

public (before or after) not to mention who would be responsible for the release of such 
information 

 
This would provide the transparency of its operation upfront and promote public confidence. 
The transparency of when safe harbour D is at work maybe by itself a singular piece of 
information that would affect the price and trading activity of those listed companies in 
question.  
 
We also believe that maybe the safe harbours should not be dealt with by legislation itself but 
be left at the discretion of the SFC to cater for more flexibility and provide a quicker reaction 
to the market should circumstances require. It is much harder to change the law and via a 
much longer process.  
 
 
(b)  Do you agree that the SFC should be empowered to grant waivers, and to attach 

conditions thereto? 
 
We agree that SFC be empowered to grant waivers, and to attach conditions for the benefits 
of flexibility, versatility and responsiveness to constantly changing market conditions. This is 
in line with the current practice of SFC granting waivers from compliance with the 
Companies Ordinance (subject to conditions or otherwise).  
 
 
(c)  Do you think that the legislation should provide for additional safe harbours? If 

so, what are these additional safe harbours? 
 
We believe that no additional safe harbours are needed, because, with reference to the 
response above, we believe that the SFC should be empowered to consider and determine 
appropriate waivers as market practice and circumstances changes as it is not possible to 
envisage all (potential) safe harbours as there are to many variables which will be at play at 
any given equation. It should be sufficient to have SFC being empowered to provide for 
further safe harbours with conditions or otherwise or for a limited time etc. 
 
 
(d)  Do you agree that the SFC should be empowered to prescribe further safe 

harbours in the form of rules under the SFO? 
 
We agree that the legislation should empower the SFC to prescribe further safe harbours.  
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This is a natural extension of the waivers. If there are sufficient waivers granted to the extent 
that the application for a waiver is more procedural than real deliberation, the set of 
circumstances for that waiver may be converted into a safe harbour (where appropriate, 
subject to conditions and/or be limited in time or subject to a grand-father rule/treatment as 
applicable). This would reduce the cost of compliance for listed companies. A further 
consideration may be to let SFC determine the safe harbours in its entirety as opposed to have 
such safe harbours codified in statute which makes changing/modifying  them etc. more 
onerous (e.g. in the lines of the Practice Notes in the Listing Rules). This would enable the 
regulators to react quicker to changes.  
 
 
Question 3 
 
(a)  Do you agree to extend the jurisdiction of the MMT to handle breaches of the 

statutory disclosure requirements? 
 
We believe that it would be appropriate for the MMT to handle the breaches to the proposed 
legislation as other courts/tribunals will not have the expertise in an area as specialised as this 
and the MMT already has experience from dealing with insider information cases as well as 
some of the sanctions involved. The members of the MMT, however, should therefore possess 
relevant and appropriate knowledge and experience in handling the disclosure of price 
sensitive information. As such, the criteria for consideration and the selection process for 
MMT candidates (hence the composition of the MMT) would have an impact to the execution 
of MMT’s new additional function.  
 
 
(b)  Do you agree with the proposed range of civil remedies as set out in paragraphs 

2.31, 2.35 and 2.36? 
 
We generally agree with the proposed civil remedies but would like to put forward some 
points for consideration. 
 
 The fine (of up to HK$ 8 million) on the listed corporation and/or the director and the 

payment of costs of the civil inquiry and/or the SFC investigation should be modified to 
allow for it be levied on either on the listed corporation – where if the board has been 
found to have behaved incorrectly on a collective basis, or have an allocation of liability 
between the board and the director(s) both of whom are found to have contributed 
significantly to the mischief and where it can be demonstrated that a single (or group) of 
director(s) can be singled out for the withholding of information, the fine should be 
personal to the director(s)   

 
 Where a listed corporation is fined, the shareholders would also be penalised twice, once 

when they are deprived of the information and then the depreciation in asset value as 
reduced by the fine. The only other option is to sell the securities (as a vote against the 
board and/or the management) but that maybe a substantial discount and not necessarily 
an attractive “option” 

 
 In certain listed companies, there may be shadow director issues in cases disqualification 

– the directorship maybe terminated but the influence is not 
 
 Executive Directors, Non Executive Directors and Independent Non Executive Directors 

may have to be considered in a different light  
 
 May deter quality directors from taking up the directorship when there is a potential 

threat to the reputation 
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(c)  Do you agree to grant the SFC direct access to the MMT to institute proceedings 

on breaches of the statutory disclosure requirements? 
 
We agree and support the grant of direct access to MMT because this would contribute to 
enhance the image and reputation of the Hong Kong market through a quicker response and a 
cut down on bureaucracy to reduce the time it takes to institute proceedings. The 
knowledge/experience on the issues involved and expertise in dealing with such issues weighs 
very much in favour of the combination of SFC and MMT as opposed to the a form of 
“filtering” Financial Secretary and the Secretary for Financial Services and the Treasury who 
may not be as close to the market and the practices of it. This is a proper and appropriate 
delegation of power by the Financial Secretary and the Secretary for Financial Services and 
the Treasury who are best left with dealing with macro issues (e.g. implementing measures in 
maintaining the status of Hong Kong as an international financial centre) rather than be put 
into a position to determine whether proceedings should take place which requires first hand 
knowledge and experience within the industry. 
 
Question 4 
 
Do you agree that the SFC should provide informal consultation for the listed 
corporations with regard to the statutory disclosure requirements, initially for a 12-
month period? 
 
We strongly believe that the SFC should provide informal consultation for listed corporations. 
However, the period should not be limited to a 12 month period. It is in the interests of the 
market and its users, that the consultation should be on a continuous basis and the SFC should 
selectively publish the results of such guidance in order to update the market users/advisors 
and the public generally in terms of the statutory provision’s application. This may take the 
form similar to “Listing Decisions” from SEHK.  
 
We also believe that this initial 12 month may be considered as a phasing in period for 
transition and where the civil remedies may or may not be applied in full (with or without the 
fine). 
 
 
Question 5 
 
Do you think the administration and enforcement arrangements proposed by the SFC 
and SEHK in paragraphs 3.8 – 3.9 are appropriate? Do you have any comments on the 
respective roles of the SFC and SEHK to further enhance clarity? 
 
We believe that the administration/monitoring and enforcement maybe best executed solely 
by the SFC, not least to avoid duplication.  
 
SEHK’s statutory duty in monitoring on price and volume movements differs from SFC’s in 
manner and practice. SEHK’s monitoring involves real time monitoring of intraday 
fluctuations in price and volume of listed companies shares by referencing intraday 
fluctuations with reference to previous (number of days) averages (i.e. whether it crosses a 
arbitrary threshold with intraday market movement(s) taken into account). Triggering the 
threshold results in an enquiry to the listed company’s nominated authorized representatives 
(“AR”) being asked whether there are any reasons or unpublished information for the 
increase/decrease in the price and/or volume of the listed company’s shares*. The objective is 
to ensure the timely release of PSI resulting from the enquiry in order to discharge its 
statutory duty for ensuring an orderly, informed and fair market is via disclosure. The process 
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takes place within that trading day which may or may not result in an appropriate 
announcement. Such monitoring of unusual price and volume movements could easily be 
transferred to the SFC since under the proposal, SFC will assume the responsibility for 
handling all alleged breaches of the statutory obligation anyway. If there is an announcement 
to be published, this can still be done via SEHK’s EPS and SEHK’s statutory can still be 
discharged by making the disclosure available via the EPS. 
 
* The AR is not always a director (e.g. can be the company secretary) and their knowledge is 
limited to what they actually know or be given. In any case, the AR may or may not have 
access to the entire board at the material time. Even if the AR is a director, that director may 
be limited to know what the listed company is involved in but may not be aware of e.g. 
another director/controlling shareholder being in the process of negotiation(s) of selling the 
controlling stake 
 
SFC’s investigative powers would also be utilised and even taped conversation can be used.  
If the Listing Rules are to be dovetailed, it may simply require the ARs and directors to 
cooperate in full with any of SFC’s inquiries in relation to the statutory duties. SEHK/SFC 
could keep the market informed of the enquiry/investigation process and the publication of 
such information could be on both the SEHK’s and the SFC’s web.  
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Financial Services and the Treasury Bureau 

Consultation Paper on the Proposed Statutory Codification of Certain 
Requirements to Disclose Price Sensitive Information by Listed 

Corporations (March 2010) 

Joint Submission of Clifford Chance and Linklaters 

Executive Summary: 

− This paper sets out the views of Clifford Chance and Linklaters on the Consultation Paper 
on the Proposed Statutory Codification of Certain Requirements to Disclose Price 
Sensitive Information by Listed Corporations released by the Financial Services and the 
Treasury Bureau in March 2010.   

− Clifford Chance and Linklaters have also made a joint submission to the Securities and 
Futures Commission (“SFC”) in response to its related Consultation Paper on the Draft 
Guidelines on Disclosure of Inside Information released in March 2010.  The joint 
submission is appended to this Paper. 

− Clifford Chance and Linklaters do not seek to challenge the Bureau’s regulatory objective 
to codify certain requirements to disclose price sensitive information (“PSI”) and note, in 
particular, that the sanctions behind the proposed statutory regime are restricted to civil 
sanctions.  We also do not seek to challenge the primary proposal to adopt the definition 
of “relevant information” from the insider dealing regime under the Securities and Futures 
Ordinance (“SFO”) to define PSI.    

− However, we have comments on certain specific aspects of the proposals, including: the 
SFC’s views on what constitutes information “generally known” to the market; the limited 
disclosure mechanism; the wide definition of “officers”; the provision that deems the listed 
corporation to have knowledge of the PSI if its officers “ought reasonably to have” known 
the information; and the proposal to remove the Financial Secretary as the decision-maker 
concerning the commencement of Market Misconduct Tribunal inquiries. 

− Our responses to the questions posed for consultation are set out below.  

1 Question 1(a) 

Do you agree with the proposal to adopt the existing definition of “relevant 
information” from the insider dealing regime under the SFO to define PSI? 

1.1 We do not disagree with the adoption of the definition of “relevant information” 
from the insider dealing regime under the SFO to define PSI.   

1.2 The Draft Guidelines on Disclosure of Inside Information (“Draft Guidelines”) 
published by the SFC set out to summarise the key aspects of what has been 
viewed by the tribunals in Hong Kong as constituting “relevant information”.  We 
believe it would be helpful to include principles from the case relating to the 
listed securities of Tingyi (Cayman Islands) Holding Corp., which was omitted 
from the cases listed in the Draft Guidelines, including that: 
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• Information will be "specific" if it is capable of being "pointed to, identified 
and unequivocally expressed", which, in the case of financial information 
about a listed group means whether the information carried such 
particularity about aspects of the listed group's financial and economic 
functioning so as to allow those matters to be identified and coherently 
described and the information about them to be understood.  

• Before information can qualify as being specific information about a 
company it must be real information.  If it is misinformation it cannot be real 
information.  To describe a company as prosperous and stable when it is in 
the throes of a financial crisis is to provide no information about that 
company at all. Small inaccuracies in information will not, however, render 
the information not real information: it is a matter of degree when it comes 
to financial information. 

• In most cases only net profit figures (“bottom line results”) are likely to be 
price-sensitive, and therefore raw financial data would not be price-
sensitive unless it was possible to calculate net profit data from them.  

• In most cases, an understanding of the market's knowledge of a company's 
affairs is obtainable only by considering what has been said or published in 
the media, or in other materials which are readily accessible by the market.  
An assessment must be made of the completeness of the information 
released into the market and the degree of penetration of the market. 

2 Question 1(b) 

Do you agree that a listed corporation should be obliged to disclose to the public as 
soon as practicable any “inside information” that has come to its knowledge, and 
that it should be regarded to have knowledge of the inside information if a director 
or an officer has come into possession of that information in the course of the 
performance of his duties? 

2.1 “As soon as practicable”  

• We agree with the general principle that a listed corporation should disclose 
PSI as soon as practicable.  However, the Draft Guidelines suggest that “as 
soon as practicable” means “immediately”1.  We do not think this is correct. 
We ask that the SFC provides further guidance on what actions a listed 
corporation could take to comply with the “as soon as practicable” 
requirement in circumstances where immediate disclosure is not 
practicable, for instance: 

− Upon the receipt of a whistle blower’s report or discovery of a 
potential problem, the scale of which is completely unknown, on a 
matter that is potentially price sensitive, the listed corporation may 
need some time to verify whether the allegations have any substance 
or the potential scope of what may need to be investigated to get to 
the bottom of the issue, before deciding whether to disclose the 

matter (be it in a “holding announcement＂ or a “full 

                                                      
1 para. 32 of the Draft Guidelines  
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announcement”), otherwise the market may be inundated with 
information that lacks integrity and that may even mislead investors. 

− There may be some time lag between the time when an officer 
comes into possession of a piece of inside information and the time 
when the decision makers in the listed corporation are made aware 
of the information.  This is especially the case for larger size listed 
corporations.  Please also see our submission below in relation to 
the definition of “officer”. 

• We ask that the regulators take a practical and reasonable approach in 
determining whether disclosure has been made “as soon as practicable”.   

2.2 “Officer”  

• We agree with the principle that a listed corporation should be regarded to 
have knowledge of the inside information if certain of its officers have come 
into possession of that information in the course of the performance of their 
duties.   

• However, many listed corporations in Hong Kong are very sizeable and 
may have thousands of managers.  The proposed definition of “officer” is so 
wide that many staff who do not have the authority to influence the decision 
on PSI disclosure, or from whom there are a few levels of reporting before 
the information will reach the decision makers, are considered as “officers”.  
To deem a listed corporation to have the knowledge that any of its officers 
(which can include junior managers) has would make the legislation very 
difficult and costly to comply with, and again may lead to “over-disclosure” if 
officers choose to “play it safe” and make disclosure indiscriminately.   

• We note that the Chinese translation of “officer” in the proposed legislation 
refers to “senior officer” but the English definition does not contain the 
same qualification.  We propose that for the purpose of the new Part IIIA of 
the SFO, the definition of “officer” be refined so that it will only include: 

− directors; and  

− senior officers who are expected to come into possession of PSI 
because of the nature of their role within the listed corporation.  We 
suggest that such senior officers should be company secretaries, 
senior public relations managers, and senior legal counsel / senior 
compliance officers.  

2.3 Corporations listed on Hong Kong and PRC exchanges 

• Whilst the Draft Guidelines provide guidance on disclosure in cases where 
inside information is released to another market when the market in Hong 
Kong is closed (including the possibility of requesting a suspension in 
trading its securities pending the issue of the announcement in Hong 
Kong2), there is no similar guideline addressing the situation where the 
release of inside information in Hong Kong is on hold pending a 
synchronised release in another market. 

                                                      
2 para. 65 and 66 of the Draft Guidelines  
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• We understand that a corporation that is dual-listed on a PRC stock 
exchange and the Stock Exchange of Hong Kong (“SEHK”) cannot post 
announcements directly on the websites of the PRC exchange, and as a 
result the timing of posting announcements in the PRC is beyond the 
corporation’s control.  We further understand that the periods for posting 
announcements on PRC exchange websites are more restrictive than those 
for posting announcements through HKEx-EPS.  In order for a PRC / Hong 
Kong dual-listed corporation to ensure equal dissemination of information 
to its shareholders, there may be a delay in the disclosure in Hong Kong.  
We therefore ask that: 

− the regulators take into account the need to wait for the PRC 
exchange(s) to post the announcement when determining whether a 

disclosure in Hong Kong has been made “as soon as practicable＂; 

and 

− the SFC provides guidance on disclosure in a case where disclosure 
in Hong Kong needs to be delayed pending disclosure in the PRC 
(including the possibility of a trading suspension in the meantime). 

2.4 “ought reasonably to have” 

• The proposed legislation3 provides that a listed corporation is deemed to 
have knowledge of the inside information if an officer of the corporation 
ought reasonably to have come into possession of the information in the 
course of performing functions as an officer of the corporation. 

• Since a breach of the proposed disclosure obligation might not involve a 
clear deliberate act or behaviour, we are of the view that if: 

− as proposed, there is already a requirement to take all reasonable 
measures to ensure that proper safeguards exist to prevent the 
breach of a disclosure requirement4; 

− the officers have indeed taken all reasonable measures to ensure 
compliance; and 

− the officers do not have actual knowledge of the inside information, 

then the listed corporation should not be liable for a failure to disclose.  The 
requirement under the proposed s.101G(1) should provide enough 
protection to the public.   To include an additional deeming provision on the 
basis of constructive knowledge would suggest that there is something else 
the officers should do on top of taking all reasonable measures to ensure 
compliance.  Any such additional obligations may (i) create undue 
administrative burden on the listed corporations and their officers; and (ii) 
result in listed corporations making disclosure indiscriminately in order to 
“play it safe”. 

                                                      
3 s.101B(2) of the SFO  
4 s.101G(1) of the SFO  
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3 Question 1(c)  

Do you agree with the proposal that the disclosure must be made in a manner that 
can provide for equal, timely and effective access by the public to the information 
disclosed? 

3.1 We agree with the principle that disclosure should be made in a manner that can 
provide for equal, timely and effective access by the public to the information 
disclosed.  However, we see some practical difficulties in complying with the 
operative provisions (further discussed in 3.2 below).  In addition, we are 
concerned that an overly strict approach in determining what constitutes 
information “generally known” to the market might unfairly restrict institutional 
investors from participating in capital raising activities (further discussed in 3.3 
below). 

3.2 HKEx-EPS 

• The proposed disclosure mechanism appears to be overly restrictive.  
Under the current proposals, listed corporations can comply with the 
disclosure requirement by disseminating information via the Electronic 
Publication System adopted by the Hong Kong Exchanges and Clearing 
Limited (“HKEx-EPS”).  While the draft legislation does not limit the manner 
of disclosure, the SFC has stated in its Draft Guidelines that the disclosure 
requirement is only likely to be satisfied by disseminating information via 
the HKEx-EPS.   This will likely cause compliance difficulties for listed 
corporations, especially where a price sensitive event takes place outside 
of the operating hours of the HKEx-EPS.  

• As such, we submit that: 

(i) disclosure of information via other means should also be allowed, 
e.g., via widely subscribed news or wire services (such as 
Bloomberg and Reuters), and posting an announcement on the listed 
corporation’s own website; or 

(ii) if the Bureau is not prepared to accept other disclosure mechanisms, 
then the SEHK should at least enhance the HKEx-EPS to allow 
continuous disclosure. 

3.3  “Generally known” 

• To date, the institutional market has carried out capital raising activities (in 
particular, convertible bond offerings) on the basis that launch 
communication and news coverage published via widely subscribed news / 
wire services, such as Bloomberg or Reuters, are sufficient public 
disclosure of the relevant information to make it “generally known” among 
the institutional investor community. 

• Accordingly, institutional investors who participate in capital raising 
activities have proceeded on the basis that they can borrow stock to hedge 
their exposure before the issuer’s announcement on the SEHK. 
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• The Draft Guidelines, however, provide that widely circulated press reports 
cannot constitute sufficient public disclosure5.  This suggests that the SFC   
considers disclosure via widely subscribed news / wire services not 
sufficiently public for the purposes of insider dealing prohibitions. If this is 
the case, any over-the-counter stock borrowing that happens before the 
issuer’s announcement may risk contravening the insider dealing 
prohibition.  In other words, the whole institutional market in the issuer’s 
stock will effectively be restricted pending the formal announcement on the 
SEHK. 

• Stock borrowing activity is critically important to certain capital raising 
activities.  We urge that the SFC provides specific guidance as to its views 
on the application of the insider dealing prohibition to these stock borrowing 
activities.  If the SFC is of the view, contrary to current market practice, that 
the launch communication of a deal is not sufficient public disclosure to 
make all relevant information “generally known” among the institutional 
investor community, and therefore that the stock borrowing activities by 
investors is inappropriate prior to the formal announcement by the issuers, 
it is likely to materially impact the willingness of institutional investors to 
participate in certain capital raising activities and, therefore, the continued 
viability of certain capital raising options for listed issuers. 

• We understand that in some jurisdictions (e.g., the UK), disclosure via 
widely subscribed news information services is expressly permitted as a 
form of public disclosure, and in some other jurisdictions (e.g., Singapore 
and Australia) it is generally accepted that disclosure via widely subscribed 
news information services is sufficiently public among the institutional 
investor community, for the purposes of their respective insider dealing 
prohibitions. 

4 Question 2(a) 

Do you agree to the provision of the four proposed safe harbours? 

4.1 We welcome the provision of the four proposed safe harbours.  However, we 
submit that certain of these safe harbours should be extended and additional safe 
harbours should be introduced – see our submission under Question 2(c) below. 

5 Question 2(b) 

Do you agree that the SFC should be empowered to grant waivers, and to attach 
conditions thereto? 

5.1 We agree that the SFC should be empowered to grant waivers, and to attach 
conditions thereto. 

5.2 We believe it would be helpful to the market if the SFC could publish on its 
website or otherwise in a manner that allows easy public access the details of the 
waivers granted and conditions imposed (or at least the more representative 
ones). 

                                                      
5 para. 19 of the Draft Guidelines  
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6 Question 2(c)  

Do you think that the legislation should provide for additional safe harbours?  If so, 
what are these additional safe harbours?   

6.1 We believe that certain of the proposed safe harbours should be extended and 
that additional safe harbours should be introduced.  We discuss these below. 

6.2 Safe Harbour B (incomplete negotiations or proposals) 

• There are incomplete negotiations or proposals the outcome of which may 
not be prejudiced if the information is disclosed prematurely (and therefore 
the proposed Safe Harbour B would not be applicable), but the information 
so disclosed may be misleading due to the lack of integrity, certainty or 
details.  The following are a couple of examples: 

− Management accounts: The Draft Guidelines6 seem to suggest that 
once a listed corporation becomes aware that its financial results 
may not meet the market expectation, it should immediately disclose 
such information even if the final accounts are not yet available.  We 
would like to ask the SFC to confirm whether this understanding is 
correct.  If it is, we submit that listed issuers should not be required 
to make a disclosure if the information subject to disclosure may be 
misleading to the market.  Information may be misleading if it is 
based on preliminary results which have not been verified or are 
pending expert reports; 

− Share placing: The Draft Guidelines7 provide that the contemplation 
of a forthcoming share placing will need to be disclosed if the placing 
is likely to materially affect the price of the shares.  Disclosure is 
required even if the details of the placing are not known.  Since the 
details of a placing (such as the size, price and timing of it) can 
materially affect the price of the shares,   the announcement of a 
contemplation of a share placing without details of the placing can be 
misleading.   

• Accordingly, we propose that Safe Harbour B be amended as follows:  

“When the information is related to impending negotiations or incomplete 
proposals: 

(i) the outcome of which may be prejudiced if the information is 
disclosed prematurely; or 

(ii) the information may be misleading to the persons who are 
accustomed or would be likely to deal in the listed securities of the 
corporation.” 

6.3 Safe Harbour D (liquidity support) 

• Safe Harbour D currently only applies when the Government Exchange 
Fund or a central bank provides liquidity support to the listed corporation.   

                                                      
6 Para. 27 of the Draft Guidelines   
7 Para. 16(b) of the Draft Guidelines   
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• We ask the Bureau to consider extending this safe harbour to cover all 
types of liquidity support, financing proposal and rescue plan, whether 
provided by the Government Exchange Fund or a central bank or 
otherwise.  This is because the same problems with immediate disclosure 
arise regardless of the type of support, and who provides the support. 
Immediate disclosure of the receipt of liquidity support or other types of 
assistance by a listed corporation could lead to a loss of confidence in the 
corporation, resulting in further liquidity difficulties and the support / 
assistance having insufficient time to serve its intended purpose of helping 
the corporation resolve its difficulties.  

6.4 Trading suspension 

• We ask the Bureau to consider adding a safe harbour for a listed 
corporation which has suspended trading of its securities on the SEHK 
pending release of an announcement containing inside information.  Of 
course, listed companies must not abuse the ability to suspend trading.  As 
already reflected in the Listing Rules, suspension of trading must be kept to 
a minimum.  

6.5 We note that a listed corporation is required to preserve the confidentiality of the 
inside information if it wishes to take advantage of the safe harbours.  Once there 
is a leak, the listed corporation must disclose the information.  In the case of a 
leakage of information regarding an impending negotiation or incomplete 
proposal, this would mean that the listed corporation will have to disclose the 
information even if doing so will prejudice the outcome of the negotiation or the 
proposal.  We submit that in such circumstances, rather than requiring the listed 
corporation to disclose all relevant information, it should be allowed to just make a 
clarification announcement so that the market will be kept generally informed.   

7 Question 2(d) 

Do you agree that the SFC should be empowered to prescribe further safe harbours 
in the form of rules under the SFO? 

7.1 We agree that the SFC should be empowered to prescribe further safe harbours in 
the form of rules under the SFO.   

8 Question 3(a) 

Do you agree to extend the jurisdiction of the MMT to handle breaches of the 
statutory disclosure requirements? 

8.1 Assuming the definition of "relevant information" is adopted for continuous 
disclosure obligations of listed companies in the manner that is contemplated, 
there is a high degree of overlap, in terms of the legal questions and factual 
enquiries that would need to be undertaken, between the existing jurisdiction of 
the MMT, as regards insider dealing, and the proposed new statutory provisions.  
In principle, therefore, it would appear to make sense for the MMT to be given 
extended jurisdiction to handle breaches of the statutory disclosure requirements. 

8.2 Also, we would certainly prefer to see any such breaches investigated and dealt 
with by a tribunal that is independent of the SFC itself, to ensure the avoidance of 
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any perception of absence of adequate due process and fairness, given the other 
aspects of the SFC's role (as enforcement authority and the provider of guidance) 
in regard to the proposed new provisions. 

8.3 We would be anxious to ensure that only "serious" breaches become the subject 
of MMT inquiries, not least because the MMT will inevitably have limited resources 
and it is important that those resources are devoted to serious cases.  The 
involvement of the Financial Secretary was a way of ensuring that this filtering 
occurred.  If the filter is to be removed, we believe it is important that some form of 
guidelines be developed to ensure that this filtering process continues to be 
effective.  This is particularly important if, as envisaged, the removal of the 
Financial Secretary's involvement is to be extended to market misconduct matters 
as well.  We do recognize that the filtering system has slowed down the process of 
cases getting before the Tribunal and lengthy delays corrodes the perception of 
effectiveness of the Tribunal system as well as, in certain cases, being 
disadvantageous to those whom are subject to inquiries.  However, some form of 
effective filter, which can be independently monitored is important.  Amongst other 
things, we would not want to see respondents feeling under pressure to settle 
disciplinary or civil actions in the face of threatened Tribunal proceedings, where 
the matters are on any objective basis not serious enough to warrant Tribunal 
proceedings.  We suggest that this issue be carefully explored further before any 
change is made to the existing legislative provisions. 

8.4 In addition in the case of alleged breaches that are referred to the tribunal, it is 
likely that the tribunal would be faced with a new subset of issues, which it does 
not have to deal with in the context of insider dealing inquiries. This subset of 
issues concern the exercise of judgement by directors as to: (i) the appropriate 
timing for the making of an announcement; (ii) in cases of alleged negligence by 
directors in particular INEDs (independent non-executive directors) who were not 
directly involved in the decision whether to make an announcement or not, an 
assessment of whether they did what they reasonable could in the circumstances 
to prevent the alleged breach from occurring.  Directors of listed companies facing 
the prospect of such scrutiny by the tribunal, are entitled to be assured that the 
members of the tribunal have sufficient practical experience of the challenges and 
complexities involved by being a director of a listed company so as to reach 
conclusions in respect of these issue of judgement which are fair and appropriate 
in all the circumstances.  Nothing in the Consultation Paper indicates a clear 
intention to review the panel of potential members of the tribunal.  We believe that 
this should be addressed. 

9 Question 3(b) 

Do you agree with the proposed range of civil remedies as set out in paragraphs 
2.31, 2.35 and 2.36? 

9.1 We note that the maximum fine of HK$8 million is a considerably high amount for 
directors of PRC state-owned enterprises.  The fine together with disqualification 
orders should be sufficiently deterrent.  We are concerned that the remedy set out 
in paragraph 2.35 will lead to so high a financial exposure for listed corporations 
that they would choose to disclose information indiscriminately, resulting in the 
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market being inundated with too much information which may not help the 
investors in making an informed decision. 

9.2 We would also be concerned to ensure that the approach adopted to imposing 
civil remedies does not have an undue deterrent effect on good quality individuals 
being willing to become directors of listed companies. 

10 Question 3(c) 

Do you agree to grant the SFC direct access to the MMT to institute proceedings on 
breaches of the statutory disclosure requirements? 

10.1  See comments above in response to question 3(a). 

11 Question 4 

Do you agree that the SFC should provide informal consultation for the listed 
corporations with regard to the statutory disclosure requirements, initially for a 12-
month period? 

11.1 We agree that the SFC should provide informal consultation for the listed 
corporations with regard to the statutory disclosure requirements, initially for a 12-
month period, subject to review as to whether an additional period would be 
necessary. 

11.2 We believe it would be helpful to the market if the SFC could publish on its 
website or otherwise in a manner that allows easy access by the public FAQ type 
guidance (containing questions asked by the enquirers and answers provided by 
the SFC, as well as any views of the SFC on issues raised) during and at the 
conclusion of the consultation period.  

11.3 We understand that the SFC expects that the questions for consultation will 
generally relate to the application of the safe harbours, rather than deciding for a 
listed corporation whether certain information has to be disclosed.  In other words, 
the SFC expects that the listed corporations have decided whether or not the 
information in question is inside information before they consult the SFC in 
relation to the application of the safe harbours.  This limited approach to the SFC's 
role appears correct to us – the question in particular of whether information is 
price-sensitive must be left ultimately to the judgement of directors, who are best 
placed to answer that question. Kindly confirm whether this understanding is 
correct.   

12 Question 5 

Do you think the administration and enforcement arrangements proposed by the 
SFC and SEHK in paragraphs 3.8 – 3.9 are appropriate?  Do you have any comments 
on the respective roles of the SFC and SEHK to further enhance clarity? 

12.1 We are of the view that the regime would be more efficiently regulated by one 
regulator rather than two.  This would minimise the possibility of conflicting 
decisions or approaches between two regulators and compliance costs.  To this 
end, the SFC can be the frontline regulator and as pointed out in the consultation 
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paper, SEHK may bring disciplinary action against a listed corporation and/or its 
directors based on infringements found in proceedings brought by the SFC. 
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Introduction  

 
 This document is submitted to the Financial Services and Treasury Bureau 
(FSTB) in response to its Consultation Paper on the Proposed Statutory Codification of 
Certain Requirements to Disclose Price Sensitive Information by Listed Corporations 
published in March.  In this paper we will discuss the issues raised by the FSTB in the 
Consultation Paper.  We have also filed another submission to the Securities and 
Futures Commission, attached in this document as an appendix for the sake of 
completeness. 
 

 

Background of the proposed codification 

 

 The objective of the proposed legislation is to foster transparency by providing 

that all Listed Companies should disclose information that can materially affect their 

securities’ prices (Price-sensitive Information, “PSI”).  On the other hand, the proposal 

has to cater for the legitimate interest of the Listed Companies.  In particular, the rules 

ought to be sufficiently certain and should not impose too heavy a burden on the 

companies.  Otherwise, the officials of the companies may release too much irrelevant 

information so as to ensure that they comply with the rules, and the public can be 

confused, defeating the underlying purpose of this legislation.  The proposal should 

strike a balance between these competing interests. 

 

 

Rethinking the proposed legal framework 

 

 The first issue is whether the SFC guidelines should also be codified as a piece 

of subsidiary legislation. This can be done in pursuant to Section 397(P) of the Securities 

and Futures Ordinance (“SFO”). As aforesaid, the need of certainty is of paramount 

importance. A statutory backing can reduce the litigation risk and give more certainty to 

the regime. This is especially so when a breach of the legislation may lead to civil 

liabilities. It is not uncommon for the Securities and Futures Commission (“SFC”) to 

promulgate rules in the form of subsidiary legislations.  The Securities and Futures 

(Disclosure of Interests – Securities Borrowing and Lending) Rules (Cap. 571X) may 

serve as an example. 

 

Currently, Section 399(6) SFO provides that: 

“A failure on the part of any person to comply with the provisions set out in any 

code or guideline published under this section that apply to him shall not by itself 

render him liable to any judicial or other proceedings, but in any proceedings under 

this Ordinance before any court the code or guideline shall be admissible in 
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evidence, and if any provision set out in the code or guideline appears to the court 

to be relevant to any question arising in the proceedings it shall be taken into 

account in determining that question.”   

 It seems that the guidelines may not be conclusive evidence in the Market 

Misconduct Tribunal (“MMT”) hearing, since a breach of the guidelines will not by itself 

make the person or company liable. Subsidiary legislation, in contrast, will provide 

certainty to the scheme. 

 On the other hand, in an ever-changing business world, flexibility is also an 

important consideration, so that the rules can keep abreast of the latest changes in the 

market. We understand that enacting a piece of subsidiary legislation will reduce 

flexibility, as any amendment to the legislation has to be gazetted, and is subject to the 

approval of the Legislative Council. In this respect, issuing guidelines seems to be 

advantageous. Nevertheless, given the importance of this legislation, and the 

significance of its effect, it can be argued that any changes to the rules must be 

scrutinized by the Legislative Council, and hence codification is also in the interest of the 

public. In any event, we urge the FSTB and the SFC to explain the rationale behind the 

use of guidelines. 

 

 Please find below our submissions on several issues arising from the 

Consultation Paper. 

 

 

Question 1(a): Definition of PSI 

 

 The proposed legislation utilizes the concept of “relevant information” in the 

context of insider dealing.  “Relevant information” is defined as the following in S.245 

SFO: 

 

"relevant information" (有關消息 ), in relation to a corporation, means specific 

information about- 

(a) the corporation; 

(b) a shareholder or officer of the corporation; or 

(c) the listed securities of the corporation or their derivatives, 

which is not generally known to the persons who are accustomed or would be likely 

to deal in the listed securities of the corporation but which would if it were generally 

known to them be likely to materially affect the price of the listed securities. 

 

 We agree with the proposal. The proposed definition introduces a single test: 

whether the information is likely to cause material price change. According to case laws, 
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PSI consists of three elements. Firstly, the information has to be specific. Secondly, it 

has to be material. Lastly, the information should not be generally known. In relation to 

materiality, the touchstone is whether the information is capable of affecting the mind of 

a reasonable investor.   

 

 Thus, the definition is investor-oriented. The Listed Companies have to evaluate 

the information from the investors’ point-of-view. The legislation therefore can afford 

greater protection to the investors. From the companies’ perspective, the new definition 

seems to be clearer: all the criteria in the listing rules are subsumed into one single test, 

namely whether the information may affect the price. Moreover, there are sufficient case 

laws on this point, and the concept of “relevant information” is now fully understood, 

since it has been introduced in the context of insider dealing for 20 years. The 

companies can have a good grasp of the PSI concept.  We therefore agree with the 

proposal. 

 

 

Question 1 (b): Timing of disclosure 

 

 Under the proposal, once the company is aware of the information, the 

information has to be disclosed as soon as practicable. We agree that the companies 

should disclose such information as soon as practicable. 

 

 Nonetheless, ascertaining when the companies know the information is not 

without difficulties. The proposed legislation introduces the concept of constructive 

knowledge. The companies have knowledge of the PSI once an officer actually knows or 

“ought to have” known the PSI in the course of performing his functions. The proposal 

can be contrasted with the existing disclosure rules. According to paragraph 10 of the 

Guide on Disclosure of Price-sensitive Information, issued by the Hong Kong Stock 

Exchange in January 2002,  

 

The guiding principle is that information which is expected to be price-sensitive 

should be announced promptly after it becomes known to a director or senior 

management of the issuer and/or is the subject of a decision by the directors or 

senior management of the issuer. 

 

 Under the current regime, the company will not be deemed to have knowledge 

unless its senior members or directors know the piece of information in question.  

However, under the proposed rules, the company will be deemed to have knowledge of 

the information as long as an “officer” knows the information.  “Officer” is defined in SFO 

Sch.1 as: 

 

"officer" (高級人員)- 
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(a) in relation to a corporation, means a director, manager or secretary of, or any 
other person involved in the management of, the corporation; or 
(b) in relation to an unincorporated body, means any member of the governing body 
of the unincorporated body 

 
This imposes a heavy burden on the listed company. While it may be reasonable 

to expect the company to disclose information that the directors are aware of, it will be 

too strict if we expect the company to disclose a piece of information when a middle-

level manager is aware of it.  Therefore, we suggest that the company should not be 

fixed with constructive knowledge unless the senior management or the directors ought 

to have known the PSI. 

 

 

Question 1 (c): manner of disclosure 

 

 We agree that the information should be disclosed in an “equal, timely and 

effective” manner. We agree that the companies can comply with such requirement by 

disseminating the information through the current electronic publication system (HKEx-

EPS). 

 

 

Question 2 (a)(c): The 4 safe harbors 

 

Disclosure prohibited by HK law 

 

 We agree with the proposal. The companies need not disclose the information if 

the disclosure is prohibited by local legislation 

 

Negotiation 

  

 We agree that information in relation to the on-going negotiation needs not be 

disclosed. It should be emphasized that the companies ought to disclose such 

information if the relevant information is leaked. This is in line with the UK and the EU 

position. 

 

Trade secret 

  

 The proposed legislation and the drafted SFC guidelines contain no definition of 

the term “trade secret’.  Given that the concept of “trade secret” is potentially vague, we 

suggest that the legislation or the guidelines should define the term with greater 

precision. 

Under the proposal, blanket immunity is granted.  On the Contrary, in the United 

Kingdom, information in respect of product development and intellectual property needs 
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not be disclosed, while important information that affect major projects should be 

disclosed. 

 

We suggest that the proposed legislation requires a balance between the 

importance of protecting the trade secret and fostering transparency in the market.  It 

seems unwise to grant a blanket safe harbor. There may be cases where the 

advantages of disclosure will outweigh the possible harm to the companies. Therefore, 

we suggest that this safe harbor should be qualified by conditions similar to that of the 

UK provision 

 

Liquidity support 

 

 Similarly, under the proposal blanket immunity is granted. The Consultation 

paper cited the UK position as an example. Nevertheless, it should be emphasized that 

before the Northern Rock crisis, companies in the United Kingdom are still obliged to 

announce their underlying financial problems, even if they are in serious financial 

difficulties.  It was only after the Northern Rock crisis did the Financial Services Authority 

(FSA) began to re-consider this rule. The FSA eventually amend this rule in December 

2008. Thus, it must be emphasized that establishing this safe harbor is rather 

uncommon before the Financial Tsunami. 

 

 We agreed that when a company is in dire financial difficulties, a delay in 

disclosure may be desirable, especially when the very existence of the company is 

under jeopardy. Nevertheless, it is unwise to grant blanket immunity. This safe harbor 

creates a weird scenario: when the news is so bad that disclosure will seriously affect 

the price of the company’s security, the company, ironically, needs not disclose the 

information. Obviously, this safe harbor can frustrate the entire purpose of the proposed 

legislation. 

 

The better approach is to authorize the SFC to grant waiver on a case-by-case 

basis. Again, the SFC should also be empowered to attach condition to the waiver.    

 

 There should be guidelines on how the SFC exercises its discretion and an 

appeal procedure should be established.   

 

The legislation should clarify that the companies must disclose the information as 

soon as their financial problems are relieved. 

 

 

Question 2 (b)(d): SFC’s empowerment 

 

 We agree that the SFC should be empowered to grant conditional waiver in 
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relation to possible breach of legislation or court order in other jurisdiction.  There should 

be proper guidelines and an appeal procedure in this regard, and the application must 

be dealt with in timely basis. 

 

 We agree that the SFC should be empowered to create new safe harbors if it is 

in the public interest to do so, and suggest that the SFC should consult the relevant 

stakeholders regularly. 

 

 

Question 3 (a): Jurisdiction 

  

 We agree with the proposal that the MMT is the proper forum, given that the 

MMT specializes in this area and is experienced in dealing with cases involving “relevant 

information”. 

 

 

Question 3 (b): Remedies 

 

 This part concerns the legal consequences of a failure to disclose. 

 

 It seems that as to the individual officer, their obligation is not strict, but only to 

exercise reasonable care. We agree with this standard. Wholly innocent failure to 

disclose should not be sanctioned. On the other hand, the companies’ obligation is 

relatively strict. 

  

 The company or the officer in question may be liable to damages if it is “fair, just 

and reasonable” to make them compensate the victims. This confers a wide discretion.  

We suggest that the legislation can draw an analogy with some tort actions, e.g. 

provides that “the person in breach may be liable to damages in accordance with the law 

of negligence”. 

 

 We agree that a failure to disclose should not be made a criminal offence, 

although the intention of the company or officer in breach of the disclosure requirement 

may be relevant in determining the appropriate remedy. 

 

 In principle, we agree that the civil remedies proposed should be adopted.  With 

respect to the maximum fine of $8 Million, we suggest that the legislation should not 

impose a maximum amount.  There exists no sound policy reason to set a statutory limit.  

Otherwise, the companies or the officers may be able to benefit from a breach, although 

such scenario is rare. Another possible remedy is a disgorgement order if the 

companies/officers profit from the breach. 
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Question 3 (c): SFC’s direct access to the MMT 

 

 The current system is a dual criminal and civil regimes.   

 

 As to the civil regime, the case is brought to the MMT by the Financial Secretary.  

This happens when the Secretary himself detects market misconduct, or when the SFC 

or the Department of Justice (“DOJ”) refers cases to the Secretary. 

 

 Simultaneously, the SFC or the Secretary can refer the case to the DOJ.  The 

DOJ may also detect misconduct itself.  The DOJ will then decide whether to initiate 

criminal proceedings at the same time.  It should be noted that the standard of proof in 

civil case is lower. 

 

 Under the proposal there will be no criminal proceeding. Thus, we agree with the 

proposed arrangement in relation to disclosure of PSI, i.e. the SFC can bring the case to 

the MMT directly. There is no need to refer the case to the DOJ or to report to the 

Financial Secretary. Nevertheless, the DOJ and the Financial Secretary should still refer 

cases to the SFC if they detect any possible breach. 

 

 In respect of the other market misconduct, we disagree with the proposal.  The 

DOJ must be involved (because the DOJ have to decide whether prosecution should be 

brought), and it will not be desirable to allow the SFC to access the MMT directly without 

notifying the DOJ.   

 

 

Question 4: SFC’s Informal consultation 

 

 The proposal proposes that the SFC will only provide consultation in relation to 

the application of safe harbors to the Listed Companies.  There will be no consultation as 

to the definition of PSI and the need of disclosure. 

 

 In providing such consultation service, a standardized answer is to be avoided 

and the SFC should give concrete and specific answers to the companies. 

 

 We suggest that the SFC should provide consultation in relation to both PSI and 

safe harbors to the Listed Companies. Nevertheless, its advice should be “without 

prejudice” (in relation to liability), and cannot be used as an evidence in MMT in respect 

of liability. 

 

 With respect to the remedy, we suggest that the MMT can take the SFC advice 

into account when considering the remedy, so that if the SFC has been consulted, the 
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company may still be liable, but the “penalty” may be mitigated. On the other hand, we 

understand that this will give companies an incentive to consult the SFC, since this 

gesture can reduce the severity of the penalty if it turns out that the companies are in 

breach. A possible solution is to provide that if a company over-uses the consultation 

service, the fact that it has consulted the SFC will not be taken into account in 

determining the penalty. 

 

 

Question 5: SFC and SEHK’s division of works 

 

 Under the proposal, the Stock Exchange of Hong Kong (“SEHK”) will inform the 

SFC when it detects possible breach. Moreover, the SEHK’s listing rules will still apply, 

so SEHK can also bring disciplinary action based on possible breach, in addition to the 

MMT proceeding brought by the SFC. 

 

 We suggest that there shall be no “double jeopardy” in the sense that a company 

may face an investigation of SEHK and a trial in the MMT (brought about by the SFC) for 

the same breach. We suggest that SEHK can still bring disciplinary action 

simultaneously, but it should be provided in its listing rules that when there is a parallel 

MMT hearing, the SEHK will treat the judgment of MMT conclusive evidence in respect 

of liability. 

 

 

Conclusion 

 

 It is hoped that the proposed legislation can further foster transparency in the 

market on the one hand, and on the other hand ensure that the Listed Corporations’ 

legitimate interest is not hampered. We sincerely hope that the FSTB can refine the 

proposed legislation after this consultation exercise. 

 

 

END 
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Division 2, Financial Services Branch
Financial Services and the Treasury Bureau
18/F, Tower 1
Admiralty Centre
18 Harcourt Road
Hong Kong

Dear Sirs,

Consultation Paper on the Proposed Statutory Codification of 
Certain Requirements to Disclose Price Sensitive Information by 
Listed Corporations (the “Consultation Paper”)

We refer to the Consultation Paper and set out our comments on the 
questions below.

Question 1(a)
Do you agree with the proposal to adopt the existing definition of 
“relevant information” from the insider dealing regime under the SFO to 
define PSI?

1. Whilst we note the reasons for adopting the existing definition of 
“relevant information” under s. 245 of the SFO to define from the 
insider dealing regime under the SFO as the definition of “inside 
information”, there could be uncertainties and difficulties created 
by such adoption. 

2. Although it is proposed that the definition will be called “inside 
information” under Part IIIA and the insider dealing provisions, the 
term might have different meaning or it might require a different 
test under Part IIIA and the insider dealing provisions. 

3. For insider dealing cases, the question of what is or what is not 
“relevant information” would usually be determined by the tribunal 
or court with the help of expert evidence.  Those expert, in 
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preparing their evidence, would have the benefit of hindsight by looking at, 
inter alia, the movement in the price and turnover of the listed securities in 
arriving at an opinion on whether the information in question “is not 
generally known to the persons who are accustomed or would be likely to 
deal in the listed securities of the corporation but would if generally known 
to them be likely to materially affect the price of the listed securities.”  In 
that case, the test is an “objective” one and the determination is done with 
hindsight of the movement in price and turnover of the listed securities.

4. However, under the present proposal, directors are required to decide 
whether certain information is “inside information” and it is unlikely that they 
would have the opportunity and time to consult an expert. Also, the 
directors do not have the benefit of hindsight in looking at the movement of 
share price and sales turnover.  The relevant test would be the subjective 
assessment of the directors, which is very different from the approach of 
assessment in insider dealing cases. 

5. Accordingly, it is questionable how much assistance the directors and 
officers of listed companies can draw from the decided insider dealing 
cases.    Also, little assistance can be drawn from the consultation service 
offered by the SFC as the SFC has said they are not in a position to judge 
whether certain information, in a particular case, is likely to materially affect 
the price of a listed corporation’s shares and they would not comment on 
whether certain information is inside information.

6. Also, the two different approaches may cause difficulty in the adjudication 
of insider dealing cases and “non-disclosure of insider information” cases in 
future.” Whilst it is difficult to list out all such difficulty, one possible scenario 
is whether Defendant in insider dealing cases can argue that the 
information is not relevant information as the directors of the listed 
corporation in question has not made a disclosure under Part IIIA; and 
whether the subsequent prosecution of the said listed corporation and 
directors in the MMT for failing to make a disclosure can be relied on to 
show that the information is “inside information” for the purpose of insider 
dealing prosecution?

7. On the other hand, if the market reacts to the announcement made by a 
listed corporation under Part IIIA that there is inside information, can the 
prosecution in a criminal insider dealing case or their expert relies on the 
increase in the share price arising out of the announcement to prove that 
the information is relevant information and therefore any connected person 
who was in possession of such information and traded in the shares would 
be convicted of insider dealing?  This might be unsafe as market sometime 
(if not often) reacts to a piece of news identified by the listed corporation as 
“inside information” (and thus being considered as price sensitive).

Question 2(d)
Do you agree that the SFC should be empowered to prescribe further safe 
harbours in the form of rules under the SFO?

8. We agree that the SFC should be empowered to prescribe further safe 
harbours so that proper safe harbour events could be given effect promptly 
without going through the legislative process. 
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Question 3(a)
Do you agree to extend the jurisdiction of the MMT to handle breaches of the 
statutory disclosure requirements?

9. No detail reason was given as to why the current safeguard of having 
Financial Secretary approving the institution of MMT proceedings should 
not be retained. In paragraph 2.34 of the Consultation Paper, it says that 
the proposal is line with international practice but no details have been 
provided. 

Question 3(b)
Do you agree with the proposed range of civil remedies as set out in paragraphs 
2.31, 2.35 and 2.36?

10. The proposed sanction of disqualification order should not be made against 
individual directors or officers if only the listed corporation has been found 
to be in breach of the disclosure requirements under Part IIIA.  If the 
Government agrees with this, this should be expressly stated in the 
proposed legislation. 

11. Apart from the regulatory fine, the list of proposed sanctions is adopted 
from part of the sanctions that MMT can impose in market misconduct 
cases. However, we do not see the justification of a ‘cease and desist 
order” in the context of the disclosure of inside information.  Different from a 
case where MMT gives a cease and desist order against a person from 
engaging in market misconduct, the disclosure of inside information arises 
at any time out of the business of a listed corporation and the directors 
simply reacts to the relevant event and make an assessment whether or 
not to make a disclosure.  Since the obligation to make disclosure is clear 
under Part IIIA, it make little purpose to require the directors to “cease and 
desist” from breaching Part IIIA.

12. Further, we do not see why the SFC should be given power to apply for a 
disqualification order under section 214 of the SFO against a director or 
officer if the MMT already has power to make this sanction.  In other words,
where  the MMT does not impose disqualification sanction and the SFC 
does not agree with this decision, the SFC may in principle apply for a 
disqualification order.  However, we see no justification in allowing the SFC 
to do that under the proposed legislation.  

13. In paragraph 2.35 of the Consultation Paper, it is proposed that persons 
suffering pecuniary loss as a result of the others breaching the disclosure 
requirements could rely on the MMT findings to take civil actions to seek 
compensation from those having breached the disclosure requirements.  
This might allow investors who have sold the shares of a listed corporation 
between the time when the company should have made a disclosure and 
the subsequent but late disclosure of inside information to recover the price 
difference between the actual sale price and the higher share price had 
there been an announcement prior to his sale. If compensation is allowed 
to be sought, the potential exposure of a listed corporation and its directors 
and officers could be significantly more than the regulatory fine of HK$8 
million.  This would be unreasonable and the proposal should not be 
adopted. 
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Others
Proposed section 101G

Section 101G(2) provides that “if a listed corporation is in breach of a disclosure 
requirement, an officer of the corporation-

(a) whose intentional, reckless or negligent act or omission has resulted in 
the breach; or

(b) who has not taken all reasonable measures to prevent the breach,

is also in breach of that requirement.”

14. Given that the officer will be treated as in breach of the disclosure 
requirement if he has not taken all reasonable measures to prevent that 
breach, there is no justification to impose an additional obligation on the 
officers under section 101G (1), which provides that “every officer of a listed 
corporation must take all reasonable measures from time to time to ensure 
that proper safeguards exist to prevent the breach of a disclosure 
requirement in relation to the corporation” (emphasis added).  The 
argument against s 101G (1) is stronger if what is proposed here is similar 
to the operation of s 279 and s. 258 of the SFO which will subject a person 
in breach of the obligation under s.101G to be sanctioned (Note : a person 
might be sanctioned under s.258 by the MMT in the event of a breach of 
duty imposed under s.279 of the SFO).

Yours faithfully,

Joseph Kwan
Deacons
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民主黨對有關將上市法團披露股價敏感資料的若干規

定納入法例意見 
民主黨立法會議員涂謹申 2010 年 7 月 10 日 

1. 披露責任 

a) 贊成根據《證券及期貨條例》打擊內幕交易所用的〝有關消息〞

的定義，因為這個標準已經被市場和公眾人士廣泛接納。 

b) 贊成上市法團有責任在可行的情況下，盡快向公眾披露任何已獲

悉的〝內幕消息〞。因為內幕消息只有小部份人知悉，有可能被

擁有消息的人濫用來圖利，對其他投資者不公平。我們亦同意上

市法團的董事或高級人員在執行職能時知悉〝內幕消息〞等於法

團知悉內幕消息，因為董事及高級人員是法團的領導人，並且有

權為法團作任何決定，及代表法團對外處理一切事務，可比喻為

一個人的大腦。 

c) 贊成法團必須以一個使公眾平等、適時和有效地取得資料的方式

來披露，因為投資者不論大小都應該獲得公平對待。除了投資者

之外其他人士也可能受到法團的業務影響，例如法團的客戶或供

應商，和提供融資的金融機構等，都有權在合理的時間內知悉法

團的消息。除了在認可交易所的登載系統發放資料，亦應該把資

料向新聞機構和通訊社發放，確保有足夠渠道讓公眾知道實際情

況。有關的通告應該盡量以淺白和簡單的字句撰寫，使公眾人士
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容易在合理時間內了解事實。 

2. 安全港 

a)  

i) 安全港 A：同意，因為如果為了遵守法律而違反其他法例並不合

理。 

ii) 安全港 B：同意，因為披露未完成的磋商或建議可能對有關潛在

交易的一方造成不公平。 

iii) 安全港 C：同意，因為洩露商業秘密可能會對上市法團造成嚴重

傷害，最終小股東亦會受害。 

iv) 安全港 D：同意，因為披露政府外匯基金或中央銀行提供流動資

金支援的消息，可能會對該上市法團造成嚴重打擊，削弱了外匯

基金或中央銀行協助的效用，最終小股東亦會受到損失。 

b) 贊成賦權證監會負責審核豁免申請，和給予豁免及在豁免中施加

條件。因為這是最有效和符合經濟效益的處理方法。 

c) 不同意，因為上述 4 個安全港已經足夠。 

d) 不同意，因為上述 4 個安全港已經足夠。 

3. 制裁 

a) 贊成擴大市場失當行為審裁處的管轄權，以處理違反法定披露要

求的個案。因為市場失當行為審裁處在處理內幕消息案件有豐富

經驗，而且不需要再花時間成立新機構去做這工作及具成本效



 3

益。 

b) 贊成諮詢文件第 2.31、2.35 及 2.36 段建議的民事補救措施。因

為民事補救措施比刑事程序簡單和容易執行，能更有效地懲處觸

犯法例的人士，和向受害人作出賠償。 

c) 贊成賦權證監會就違反法定披露要求的個案，直接提起在市場失

當行為審裁處席前進行研訊程序，並且接受按國際做法將簡化安

排適用於市場失當行為審裁處席前進行其他失當行為的研訊。其

他失當行為包括內幕交易、虛假交易、操控價格、披露關於受禁

交易的資料、披露虛假或具誤導性的資料以誘使進行交易及操控

證券市場。 

4. 證監會非正式諮詢 

a) 由於披露要求由上市規則層面提升至法定層面，上市公司需要時

間去適應，因此贊成證監會就法定披露要求，為上市公司提供初

步為期 12 個月的非正式諮詢服務。 

5. 證監會和聯交所監管及執法 

a) 諮詢文件第 3.8 至 3.9 段建議證監會和聯交所的管理和執法安

排合適。證監會和聯交所應簽訂諒解備忘錄，清楚分工和避免出

現兩個機構都不規管的漏洞。 

6. 中信泰富個案 
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a) 上市公司中信泰富於 2008 年 10 月公布，集團的槓桿式外匯合約

預計令集團虧損逾 150 億元，頓時影響公司股價暴跌五成半。不

過集團董事其實早於同年 9 月初已知悉槓桿式外匯合約所帶來

的虧損風險，而集團於 9 月中公布的一份公開通函中，卻仍表示

集團的財務或交易狀況無出現任何重大不利變動。令市場人士無

從得悉公司會有巨額虧損，還以為集團的財務狀況良好。財經分

析員亦於報章上推介，投資者遭誤導而作出錯誤投資決定。 

b) 有三名投資者於中信泰富復牌後斬倉，損失 3 萬多元。他們不滿

董事及公司高層早知有龐大虧損仍發出誤導性的通函內容，亦沒

有適時作出公布，令他們作出錯誤的投資決定，蒙受金錢損失。

他們曾入稟小額錢債審裁處，申請索償，但因案件須轉介往高等

法院，無力應付訟費而被迫撤回申索，可謂有冤無路訴。 

c) 小額錢債審裁處審裁官曾於庭上指出，根據證券及期貨條例 281

條，該宗案件屬民事侵權申索，小額錢債審裁處有司法管轄權去

審理。 

d) 不過審裁官指出，這宗案件涉及市場失當行為。證券及期貨條例

列明若財政司司長認為發生市場失當行為，可提出在市場失當行

為審裁處審理。市場失當行為審裁處是專責審裁處，研訊是否有

人違反證券及期貨條例、上市規則、公司法和涉及董事責任的法
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則。案件很可能會牽涉複雜的事實和法律爭拗。市場失當行為審

裁處裁斷對當事人有嚴重後果。例如，任何人士被識別為犯下市

場失當行為，可能會被刑事檢控。由於市場失當行為案件法律後

果嚴重，被告人有權在市場失當行為審裁處的審訊中有法律代

表，但在被告人在小額錢債審裁處無權選擇有律師代表。 

e) 由於當時沒有成立市場失當行為審裁處研訊，小額錢債審裁處便

需履行市場失當行為審裁處的工作。 

f) 審裁官又說，審理市場失當行為案件涉及處理大量文件和人士，

小額錢債審裁處未必是合適的法院去審理。小額錢債審裁處在特

殊情況下才適合處理市場失當行為案件。例如，市場失當行為審

裁處己研訊和裁定被告人曾作出市場失當行為，其後的民事申索

可以在小額錢債審裁處審理。因此審裁官決定將案件轉介到高等

法院。 

7. 總結 

a) 由於目前在上市公司披露股價敏感資料的課題上，本港法律制度

不能對小投資者提供足夠保障，將有關披露敏感資料規定納入法

例的工作需盡快進行，以保障小投資者的權益。 

─完─ 
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By email: psi_consultation@fstb.gov.hk  
 
 
 

28 June 2010 
 
 
 
Dear Sir/Madam, 

 
Response to the FSTB’s Consultation on the Proposed Statutory Codification 
of Certain Requirements to Disclose Price Sensitive Information by Listed 
Corporations  

 
We welcome the opportunity to respond to the consultation of the Hong Kong 
Financial Services and the Treasury Bureau (“FSTB”) on the Proposed Statutory 
Codification of Certain Requirements to Disclose Price Sensitive Information (“PSI”) 
by Listed Corporations. 
 
By way of background, Hermes is one of the largest fund managers in the City of 
London. Through our Equity Ownership Service (EOS) we also represent a number 
of large pension funds from around the world, assisting them in being active owners 
of companies in which they invest and in being active participants in public policy 
consultation such as this. 
 
We applaud the FSTB’s continuous efforts to ensure market transparency and 
fairness in the provision of information to all investor in the region. We are broadly 
supportive of the proposed legislation contained within the consultation paper. We 
believe that the requirements to disclose PSI are most important for cultivating a 
continuous disclosure culture among listed corporations and improving market quality 
in the region. We agree with the FSTB that borrowing the concept of “relevant 
information” currently used in section 245 of the Securities and Futures Ordinance 
(“SFO”) in relation to prohibiting any person from dealing in securities using “inside 
information” under the “insider dealing” regime is sensible in defining PSI instead of 
replicating the detailed Listing Rules in the law. We also agree with the proposals 
that PSI will be the same set of information currently prohibited from being used for 

mailto:psi_consultation@fstb.gov.hk


dealing in the securities of the listed corporation concerned and that listed 
corporations will be required to disclose PSI to the public in a timely manner. We 
therefore believe that codifying requirements for listed corporations to disclose PSI in 
the statute is the most effective measure to enhance market transparency. As a 
result, we have not answered the individual questions in the consultation paper.  
 
We would welcome further dialogue on this important topic if that would be helpful to 
you. 
 
 
Yours faithfully 
 
 
 
 
 
 
 
 
June Choi 
Manager 
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Submitted by: Hong Kong Aircraft Engineering Company Limited 
Stock Code: 44 
Date: 18th June 2010 
 
 

Consultation Paper on the Proposed Statutory Codification of Certain 
Requirements to Disclose Price Sensitive Information by Listed Corporations 

 
Responses to Questions for Consultation 

 
1.  (a)  Do you agree with the proposal to adopt the existing definition of 

“relevant information” from the insider dealing regime under the SFO to 
define PSI? 

 
  Yes. 
 
 (b)  Do you agree that a listed corporation should be obliged to disclose to the 

public as soon as practicable any “inside information” that has come to 
its knowledge, and that it should be regarded to have knowledge of the 
inside information if a director or an officer has come into possession of 
that information in the course of the performance of his duties? 

 
  Yes, subject to the company secretary being substituted for an officer.  

Given the serious consequences of non-disclosure, the knowledge of those 
who are not responsible for the governance of the listed corporation 
should not be attributed to those who are.   

 
 
 (c)  Do you agree with the proposal that the disclosure must be made in a 

manner that can provide for equal, timely and effective access by the 
public to the information disclosed? 

 
  Yes. 
 
 
2.  (a)  Do you agree to the provision of the four proposed safe harbours? 
 
  Yes, subject to two points.  First, safe harbour A should not be lost by 

disclosure by a third party, if the legislation still prohibits disclosure by 
the listed corporation notwithstanding the disclosure by the third party 
(see paragraphs 47 and 48 of the draft SFC Guidelines).  Second, we see 
no reason why foreign law (or foreign court) prohibitions on disclosure 
should not be within safe harbour A.  If the concern is that the SFC will 
not have the knowledge of the relevant foreign law in order to check 
whether the prohibition is genuine, the listed corporation could be 
required (if so requested by the SFC) to provide a legal opinion issued by 
a law firm practising in the relevant jurisdiction to the effect that the 
prohibition is genuine.   
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 (b)  Do you agree that the SFC should be empowered to grant waivers, and to 
attach conditions thereto? 

 
  Yes, but (see answer to 2(a) above) a waiver should not be necessary 

where disclosure is prohibited by a foreign law or court order.   
 
 
 (c)  Do you think that the legislation should provide for additional safe 

harbours?  If so, what are these additional safe harbours? 
 
  Yes. 
 
  Additional safe harbours include: 
 

(i)  when trading of the securities of the listed corporation on the Hong 
Kong Stock Exchange is suspended. 

 
(ii)  when the listed corporation has responded to enquiries from the 

Stock Exchange under Rule 13.10 of the Listing Rules, following 
which the Stock Exchange does not exercise its power to suspend 
trading of the securities of that listed corporation. 

 
 (d)  Do you agree that the SFC should be empowered to prescribe further safe 

harbours in the form of rules under the SFO? 
 
  Yes. 
 
3.  (a)  Do you agree to extend the jurisdiction of the MMT to handle breaches of 

the statutory disclosure requirements? 
 
  Yes. 
 
 (b)  Do you agree with the proposed range of civil remedies as set out in 

paragraphs 2.31, 2.35 and 2.36? 
 
  We have no comment on this question. 
 
 (c)  Do you agree to grant the SFC direct access to the MMT to institute 

proceedings on breaches of the statutory disclosure requirements? 
 
  We think that the decision to institute proceedings should be taken by the 

Department of Justice, in order to provide an independent review of the 
case by a party which has not investigated it.  We think that the safeguard 
of an independent review is desirable in view of the lower burden of proof 
required in civil matters and the possibility of civil claims being made by 
third parties. 
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4. Do you agree that the SFC should provide informal consultation for the listed 
corporations with regard to the statutory disclosure requirements, initially for a 
12-month period? 

 
 Yes. 
 
 
 
5. Do you think the administration and enforcement arrangements proposed by the 

SFC and SEHK in paragraphs 3.8 - 3.9 are appropriate? Do you have any 
comments on the respective roles of the SFC and SEHK to further enhance 
clarity? 

 
 The division of work and responsibilities between the SFC and SEHK should be 

set out clearly in order to avoid duplication and gaps and particularly to enable 
listed corporations to promptly respond to any enquiries in relation to unusual 
movements in share price or share trading volume. 

 
 It is submitted that the SEHK should issue enquiries, on behalf of itself and the 

SFC (under the dual filing regime), to listed corporations in relation to unusual 
movements in share price or share trading volume and that the listed 
corporations only need to respond to such enquiries to the SEHK (and therefore 
the SFC under the dual filing regime). 

 
 

-  END  - 
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Issued on: 28 June 2010 
 

Consultation Paper on the Proposed Statutory Codification of Certain Requirements to 
Disclose Price Sensitive Information by Listed Corporations 

(the “Consultation Paper”) 
 
In  relation  to  the  Consultation  Paper,  The  Hong  Kong  Institute  of  Directors  (“HKIoD”)  is 
pleased to present its views and comments.   
 
Capitalized  terms  used  herein  but  are  not  otherwise  defined  shall  have  the  meanings 
ascribed to them in the Consultation Paper. 
 
General comments 
We recognize that the current proposal is one rational means to encourage “the cultivation 
of a continuous disclosure culture among listed corporations”. The HKIoD supports efforts to 
improve  and  promote  compliance  among  listed  corporations  so  that we  can maintain  a 
capital market that prides itself on transparency and quality. We support the cultivation of a 
continuous disclosure regime that will enable all investors to make informed decisions.   
 
The proposed rule requires a duty to disclose once the company has come to possession of 
“inside  information”,  subject  to  the  safe  harbours  (or  waivers,  if  granted).  Under  the 
proposed rule, PSI that requires timely disclosure takes on the existing definition of “relevant 
information”  from  the  insider  dealing  regime  under  the  SFO  and will  be  termed  “inside 
information”. 
 
It  has  always  not  been  an  easy  task  to  assess what  is  or  is  not material,  price‐sensitive 
information. Some of our members have concerns about the approach taken in the current 
proposal. They believe the current proposal would create a tough task on directors of listed 
companies, adding to their liability exposure but does not give them a clear understanding of 
how to satisfy that statutory duty. They are concerned that, if they have at one time come to 
the conclusion that a piece of information need not be disclosed, how would that judgment 
call be subsequently measured  for purpose of whether they have discharged the statutory 
duty  under  the  current  proposal.  They  believe  that  to  extend  statutory  punishment  on 
company and  its  “officers”  (which definition  includes directors)  for an honest, good  faith, 
even  reasonable  assessment  made  in  this  regard  which  unfortunately  turns  out  to  be 
incorrect does not make good law.   
 
The  obligation  to  disclose material,  price‐sensitive  information  about  a  listed  company  is 
already  in  the  Listing  Rules  (i.e.,  Listing  Rule  13.09).  Failure  to  comply  can  result  in 
disciplinary  actions  and  suspension,  even  cancellation,  of  listing.  The  Listing  Rule  13.09 
scheme has been  in operation for some years now. It does not appear to us that there has 
been large‐scale abuse of this general obligation of disclosure, or that the current sanctions 
have not been effective  in  fostering  compliance. There may be an argument  to  leave  the 
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general obligation  to disclose material, price‐sensitive  information under  the  realm of  the 
Listing Rules. 
 
Nonetheless, the HKIoD is confident that listed company directors who have been following 
good  disclosure  practices  under  the  Listing  Rule  and  the  SEHK  Guide  on  disclosure  of 
price‐sensitive  information  (January  2002)  would  be  in  a  better  position  to  prepare 
themselves for compliance under a statutory regime. The HKIoD does not have an objection 
in principle to  legislate a PSI disclosure regime  if the concerns raised  in this submission are 
addressed. 
 
The  HKIoD  will  be  glad  to  provide  further  comments  and  assistance  towards  the 
implementation of a PSI disclosure  regime suitable  to  the Hong Kong market. We are also 
planning to produce guidelines, technical notes and practice tools and  to organize  training 
for  listed  companies  and  their  directors  and  other  officers  to  help  them  prepare  for 
compliance with the PSI disclosure regime finally adopted. Through these efforts, the HKIoD 
hopes  to  contribute  towards  a  healthy  disclosure  culture  among  Hong  Kong  listed 
companies.   
 
Response to questions for consultation 
Subject to our general comments above, we state our responses to specific questions as set 
out in the Consultation Paper as follows:‐ 
 
Question 1 
(a)  Do  you  agree  with  the  proposal  to  adopt  the  existing  definition  of  “relevant 

information” from the insider dealing regime under the SFO to define PSI? 
(b)  Do you agree that a listed corporation should be obliged to disclose to the public as 

soon  as practicable  any  “inside  information”  that has  come  to  its  knowledge,  and 
that  it should be regarded to have knowledge of the  inside  information  if a director 
or  an  officer  has  come  into  possession  of  that  information  in  the  course  of  the 
performance of his duties? 

(c)  Do you agree with the proposal that the disclosure must be made  in a manner that 
can provide  for equal,  timely and effective access by  the public  to  the  information 
disclosed? 

 
HKIoD response:   
 

 As  to  1(a),  we  think  the  proposal  to  adopt  the  existing  definition  of  “relevant 
information”  from  the  insider  dealing  regime  under  the  SFO  to  define  PSI  is  a 
reasonable choice. 

 
However,  from  the  perspective  of  trying  to  understand  the  nature  of  information 
that a company ought to disclose so that the market has good information about the 
company to assess its listed shares, the formulation in Listing Rule 13.09(1) is perhaps 
more  useful  and  on  point.  Directors  and  officers  who  have  to  make  disclosure 
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decisions are familiar with this definition, which has been in place for some years. For 
this  reason, we  ask  the Administration  to  consider  the  possibility  of  adopting  the 
Listing Rule 13.09(1) formulation as the definition of PSI.   
 

 As to 1(b):‐   
 
- we  support  the  cultivation of a  continuous disclosure  regime  that will enable all 
investors  to  make  informed  decisions.  The  proposed  rule  requires  a  duty  to 
disclose  “as  soon  as  practicable”  once  the  company  has  come  to  possession  of 
“inside  information”,  subject  to  the  safe  harbours  (or waivers,  if  granted).  The 
difficulty when putting  the proposal  into practice  lies  in determining  the proper 
timing of the disclosure (e.g., how soon  is “as soon as practicable”  in a particular 
situation),  whether  any  one  or  more  of  the  safe  harbours  should  apply,  and 
whether a waiver from disclosure should properly have been granted. If there is no 
clear and consistent guidance on  these matters, directors  (and officers) of  listed 
companies will indeed be faced with a difficult task. 

 
- we  are  concerned  that  to  deem  a  corporation  to  have  knowledge  of  inside 
information  if  “an  officer”  has  come  into  possession  of  that  information  in  the 
course of the performance of his duties can amount to an extraordinary amount of 
pressure on many company employees  in determining whether  information  that 
they  come  to  know  could  amount  to  “inside  information”  requiring  disclosure. 
According  to  the  SFC’s  draft Guidelines  on  Disclosure  of  Inside  Information,  an 
“officer”  is defined  to  include “a director, manager or  secretary of, or any other 
person  involved  in  the management of,  the  corporation”.  That definition  seems 
too  broad  for  purpose  of  imputing  knowledge  of  “inside  information”  to  the 
company. 

 
 As to 1(c):‐ 
 
- we  agree with  the principle  that  the disclosure of  “inside  information” must be 
made  in a manner  that can provide  for equal,  timely and effective access by  the 
public. We also agree that the “Electronic Publication System” or the HKEx‐EPS is a 
good medium  for  purpose  of  satisfying  the  “equal,  timely  and  effective  access” 
requirement.   

 
Question 2 
(a)      Do you agree to the provision of the four proposed safe harbours? 
(b)  Do  you  agree  that  the  SFC  should be  empowered  to  grant waivers,  and  to  attach 

conditions thereto? 
(c)  Do you  think  that  the  legislation should provide  for additional safe harbours?  If so, 

what are these additional safe harbours?   
(d)  Do you agree that the SFC should be empowered to prescribe further safe harbours 

in the form of rules under the SFO? 
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HKIoD response:   
 

 As to 2(a):‐ 
 
- For  Safe Harbour A, we  think  it  is necessary  to extend  the exception  to  include 
court orders or law provisions of all relevant jurisdictions in which the issuer group 
conducts  business  or  has  presence,  subject  (as  currently  proposed)  to  the 
requirement that the information has been kept confidential.   

 
- For Safe Harbour B, as a minimum, the latitude and leeway now contemplated by 
Rule  13.09  (e.g.,  under  Note  1,  Note  2  and  Note  7)  and  the  SEHK  Guide  on 
disclosure  of  price‐sensitive  information  (January  2002)  to  be  replicated  in  full 
here. 

 
- For Safe Harbour C, it is not exactly clear what would constitute “trade secret” and 
what would not. There is no uniform definition on what is “trade secret”, although 
the  general  perception  is  such  relates  to  some  technical  know‐how  or  secret 
formulae  or  recipes  to  certain  manufacturing  or  production  processes.  Many 
businesses, however,  rely on other  forms of proprietary  information  to maintain 
their  competitive  advantage.  In  addition  to  customer  lists  (which  the  SFC  draft 
guidelines  mentioned),  companies  may  well  be  establishing  new  distribution 
mechanisms or channels, or entering into new business collaborations or alliances 
in ways previously unknown to or thought  impossible by competitors of the field. 
The  fact of  these new business arrangements arguably have  to be disclosed, but 
what  about  the  price  and  other  terms  underlying  these  arrangements?  Such 
information can reasonably be said to be proprietary information important to the 
competitive  strengths  of  the  business. Does  it  fall  under  “trade  secrets”? More 
consultation and guidance may be necessary. 

 
- For Safe Harbour D, we agree in principle. 
 

 As  to  2(b),  the  SFC  power  to  grant  waivers  and  to  attach  conditions  where 
appropriate  should not be  limited only  to  the  situations  as  currently  stated  in  the 
Consultation Paper. The SFC  should have  sufficient  flexibility and  freedom  to grant 
waivers  to deal with situations  that may arise. Market participants will be eager  to 
know  the  factors and parameters  that would determine whether a waiver  is  to be 
granted.  In our view,  such  factors and parameters ought  to  reflect and  respond  to 
commercial and practical needs of listed companies. See also our response to 2(d). 
 

 As  to 2(c),  if  the  SFC has broad power  to  grant waivers  and  impose  conditions  as 
appropriate, as we advocate in our response to 2(b), we do not think there is a need 
for additional safe harbours  in  the  legislation at  this  time. When  the PSI disclosure 
regime has come  into operation  for  some  time, we may be  in a better position  to 
re‐visit this issue.   
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 As to 2(d), we think  it  is appropriate  for the SFC to have power to, after consulting 
the  Financial  Secretary  (or  another  Principal  Official  such  as  the  Secretary  for 
Financial Affairs & the Treasury), prescribe further safe harbours in the form of rules 
under the SFO. Experience gained in granting or rejecting waivers and in prescribing 
conditions can be useful background when  introducing new safe harbours  that suit 
market needs. 

 
Question 3 
(a)  Do  you  agree  to  extend  the  jurisdiction  of  the MMT  to  handle  breaches  of  the 

statutory disclosure requirements? 
(b)  Do you agree with the proposed range of civil remedies as set out in paragraphs 2.31, 

2.35 and 2.36? 
(c)  Do you agree to grant the SFC direct access to the MMT to  institute proceedings on 

breaches of the statutory disclosure requirements? 
 
HKIoD response:   
 

 As  to 3(a), we agree. The MMT deals with  insider dealing cases and  the  familiarity 
with the concept of “relevant information” for insider trading purposes should make 
it  a  suitable  forum  to  adjudicate  cases  involving disclosure of  “inside  information” 
which,  under  the  current  proposal,  is  conceptually  same  and  similar  to  “relevant 
information”. 

 
 As  to  3(b),  we  agree,  provided  that  the  principle  of  “proportionality  and 
reasonableness  in  relation  to  the  breaching  conduct”  is  adhered  to  when 
determining the amount of fines. 
 

 As  to  3(c),  we  agree  to  grant  the  SFC  direct  access  to  the  MMT  to  institute 
proceedings  on  breaches  of  the  statutory  disclosure  requirements.  Although  we 
agree there may not be a need for the Financial Secretary to actually  institute such 
proceedings (as  in current practice), we think there  is merit to retain a requirement 
for the SFC to consult the Financial Secretary (or another Principal Official such as the 
Secretary  of  Justice  or  the  Secretary  for  Financial  Affairs  &  the  Treasury)  before 
instituting proceedings. 

 
Question 4 
Do you agree that the SFC should provide  informal consultation for the  listed corporations 
with regard to the statutory disclosure requirements, initially for a 12‐month period? 
 
HKIoD response: 
 

 Yes, we agree that the SFC should provide informal consultation. We think the initial 
period of 12 months  is appropriate, but we ask  the Administration and  the SFC  to 
re‐visit  the  issue  in  due  course  and  consider  whether  to  extend  the  informal 
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consultation for a longer time or even to make it permanent. Given that the current 
proposal would have  the effect of  requiring “officers”  to determine what  is “inside 
information”, which can itself be a difficult judgment, there is conceivably a real and 
significant demand for consultation in this regard. We ask the Administration and the 
SFC to anticipate,  in  light of the approach taken by the current proposal, the scope 
and nature of the consultation inquiries and plan accordingly. 

 
Question 5 
Do you  think  the administration and enforcement arrangements proposed by  the SFC and 
SEHK in paragraphs 3.8 – 3.9 are appropriate? Do you have any comments on the respective 
roles of the SFC and SEHK to further enhance clarity? 
 
HKIoD response:   
 

 The  arrangements  involve  noticeable  overlap  between  the  two  regulators.  Issuer 
companies have good reasons  to worry how  the actual enforcement efforts will be 
divided  or  coordinated  between  the  two.  For  instance,  would  the  decision  to 
investigate or not investigate, or the enforcement actions taken or not taken, by one 
regulator affect or preclude the decisions or actions of the other? Further elaboration 
on these aspects would help the market understand the regulatory environment they 
are  faced  with.  Subject  to  the  above,  we  think  the  arrangements  proposed  in 
paragraphs 3.8 ‐ 3.9 are generally appropriate. 

 
Other comments 
Scope of “officers”under the current proposal 
In our response to Question 1(b), we note that the definition of “officers” seems too broad 
for purpose of imputing knowledge of “inside information” to the company. 
 
We also note that  in s.101G(1) of the  indicative draft  legislation, “[e]very officer of a  listed 
corporation must  take  all  reasonable measures  from  time  to  time  to  ensure  that  proper 
safeguards  exist  to  prevent  the  breach  of  a  disclosure  requirement  in  relation  to  the 
corporation”. Again, “officer” here  includes managers. Although some “managers” may be   
senior  in  ranks  so as  to having  responsible charge  for devising  internal control  safeguards 
and ensuring they are followed, we surmise the broad definition will catch many “managers” 
who  do  not  have  that  authority.  At most  they  can  only  be  expected  to  follow  internal 
procedures that have been properly put in place by the company.   
 
Other disclosure matters that deserve more regulatory “teeth”? 
As we consider the merits of the PSI disclosure regime as currently proposed, we invite the 
Administration  and  other  stakeholders  to  also  consider  other  areas  of  concern  that may 
affect our market integrity.   
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The current proposal is not very detailed on what to do once “inside information” has been 
selectively  disclosed,  and what  is  the  consequence  if  an  issuer  company  or  its  “officers” 
selectively disclosed “inside information”.   
 
If we were  to have  rules  that will have  the effect of promoting  full and  fair disclosure of 
information to the market, another obvious object of such rules would be to timely redress 
information asymmetry and to deter the practice of selective disclosure in the first place.   
 
Information asymmetry results from selective disclosure of non‐public  information to some 
recipients  but  not  the whole market,  and  this  is  clearly  detrimental  to market  integrity. 
Sometimes,  the  disclosure  is  “unintentional”.  Other  times,  there  may  be  a  deliberate 
attempt  by  some  corporate  insiders  to  benefit  their  friends  and  families.  Worse,  the 
controlling minds  of  the  company  collectively might  be  tempted  to  use  corporate  inside 
information as commodity to gain favour from select market participants or investors. In the 
end, the adverse results are the same: a privileged few gain an informational edge and wield 
the ability to use that edge to profit. This runs against the principle of a  level playing  field 
and seriously erodes investors’ confidence in the integrity of the market.   
 
Selective  disclosure  of  material,  price‐sensitive  information  can  be  seen  as  a  form  of 
“tipping”  in  the  context  of  insider  trading.  Those  who  trade  on  the  tip  from  selective 
disclosure and benefit therefrom can be dealt with under the insider trading regime. Those 
who provide  that  tip  through  selective disclosure, unless  they  themselves are engaging  in 
insider trading, are not covered directly by current laws for those acts of selective disclosure 
that cause much harm and wrong on the market.   
 
The  regulatory  area  that  also  deserves more  “teeth” might  be  on  statutory  provisions  to 
deter instances of selective disclosure and if such has happened, to require timely efforts to 
redress the information asymmetry that results. Selective disclosure, once it happened, is an 
objective fact that can be more readily ascertained. Punishment on the issuer company and 
its personnel (appropriately defined  in scope) for acts of selective disclosure and for failure 
to  timely  redress  the  information asymmetry  that  results  is  reasonable,  in  that  there  is a 
clear connection between the wrongful act and the punishment. 
 
In giving statutory backing to disclosure matters, we ask the Administration to also consider 
legislation on selective disclosure. 
 

‐END‐ 
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Dear Sirs, 

  

This letter is submitted on behalf of the Hong Kong Investor Relations 

Association (“HKIRA”). HKIRA has organized the workshop for investor 

relations professionals to promote their understanding of the implications 

arising from the “Consultation Paper on the Proposed Statutory Codification of 

Certain Requirements to Disclose Price Sensitive Information by Listed 

Corporations” and the “Consultation Paper on the Draft Guidelines on 

Disclosure of Inside Information” issued by Financial Services and the 

Treasury Bureau ("FSTB") and the Securities and Futures Commission (“SFC”) 

respectively.  The encouraging response demonstrates the concerns from the 

IR industry over the changes that might be brought forth in the regulatory 

environment.  We would like to take this opportunity to thank Mr. Brian Ho of 

SFC and  Mr. Cheng Yang Chee, JP of FSTB have given a presentation in our 

workshop.  

  

With an aim to facilitating the communication of the IR practitioners’ views to 

the regulatory bodies, HKIRA has collected the comments from the IR 

professionals on the current consultation by SFC based on the questionnaire 

set out in the consultation paper. The questionnaire consists of five questions 

and below is a summary of the feedback and comments we have received 

from the industry. 

  

Question 1 

﹣     Majority of the respondents agree with the proposal to adopt the 

existing definition of “relevant information” from the insider dealing regime 

under the SFO to define PSI. 

﹣     However, the respondents have mixed views over the proposal that a 

listed corporation should be obliged to disclose to the public as soon as 

practicable any “inside information” that has come to its knowledge, and 

that it should be regarded to have knowledge of the inside information if a 



director or an officer has come into possession of that information in the 

course of the performance of his duties. As a general principle, the IR 

practitioners agree that listed corporation should be obliged to disclose to 

the public price sensitive information in timely basis. But clearer definition 

of PSI and safe harbours are required in order to preserve confidential 

information such that normal operations will not be affected. In addition, 

clearer guidance on the timing of disclosure is also needed. 

﹣     In general, most respondents agree with this proposal that the 

disclosure must be made in a manner that can provide for equal, timely and 

effective access by the public to the information disclosed. In addition to the 

Electronic Publication System of SEHK, it is suggested that corporate 

website should also be considered as a proper disclosure channel.  

  

Question 2 

﹣     Majority of the respondents agree to the current provision of the four 

proposed safe harbours. 

﹣     And all of the respondents agree with the empowerment of SFC in 

granting waivers, and to attach conditions thereto; while most of them 

agree that the SFC should be empowered to prescribe further safe 

harbours in the form of rules under the SFO. 

﹣     On the other hand, additional safe harbours are requested to be 

provided by the legislation. Suggestions include information already 

disclosed on corporate website, and advisory on disclosure by legal 

counsel.  

  

Question 3 

﹣     While the respondents have mixed views on the proposal to extend the 

jurisdiction of the MMT to handle breaches of the statutory disclosure 

requirements, they unanimously disagree with the proposed range of civil 

remedies as set out in paragraphs 2.31, 2.35 and 2.36. All of them also 

disagree to grant the SFC direct access to the MMT to institute 

proceedings on breaches of the statutory disclosure requirements. 

  

Question 4 

﹣     In view of the regulatory changes that might brought forth from the 

proposal and the execution details are yet to define in clearer manner, all of 

the respondents agree that the SFC should provide informal consultation 



for the listed corporations with regard to the statutory disclosure 

requirements, initially for a 12-month period.  

  

Question 5 

﹣     In regard to the administration and enforcement arrangements 

proposed by the SFC and SEHK in paragraphs 3.8 – 3.9, the IR 

practitioners requested the roles of SFC and SEHK should be more clearly 

defined to avoid overlapping of the enforcement authority from various 

regulators.  

﹣     Most respondents have concerns over the feasibility of the proposed 

statutory codification as it involves a high degree of judgement to be made 

by the listed companies as to the timing, content and magnitude of the 

disclosure.  

﹣     One practical issue that a respondent raised out is about quantifying 

the magnitude of the PSI, which sometimes may take days or up to weeks 

depending on the complexity of the event. Disclosing PSI without 

quantifying the magnitude to a reasonable extent may arouse unnecessary 

confusion to the market. More practical guidance is necessary to help listed 

companies in making better judgement between timeliness and 

effectiveness of PSI disclosure. 

﹣     Several raised their concerns over the proposed HK$8 million fine, 

which is considered excessive for civil liabilities charged on listed 

companies directors, in particular for any unintentional non-compliance. In 

addition, the arrangement of MMT for the settlement of investors’ loss claim 

is expected to create heavy burden to listed companies as well since 

investors’ loss could be resulted from various factors. 

﹣     A respondent suggested more concrete corporate governance 

requirements should be in place such as qualified accountants, mandatory 

directors’ training, requirement over the experience of compliance officer, in 

order to achieve effective implementation of the current SFC and FTSB 

proposals.  

  

Other Comments 

﹣     One respondent commented on the difficulty in executing the 

proposals in relation to results announcement.  In his view, listed 

companies have an official timeline for results announcements which allow 

sufficient time for proper review and auditing, such that the results can be 

presented in a comprehensive and transparent manner. In case disclosure 



of price sensitive information is required before the announcement date, 

listed companies would not be ready to make proper and comprehensive 

disclosure. On the contrary, such a premature release of price sensitive 

information in relation to results would only cause confusion to the market. 

  

Conclusion 

HKIRA hopes these comments and feedbacks we have collected from the IR 

practitioners in the market will be helpful for SFC in further refining the 

proposed regulatory changes. Thank you for the time your commission has 

spent in giving us the overview of the proposals which have fostered better 

understanding and facilitated constructive discussion among the IR 

professionals. We look forward to cementing closer communications with your 

commission and the other respective regulatory authorities in future! 

  

Yours sincerely, 

  

  

Eva Chan 

Chairman 

Hong Kong Investor Relations Association 
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Consultation Paper on the Proposed Statutory Codification of 
Certain Requirements to disclose Price Sensitive Information 
by Listed Corporations 
 
 
Q1(a): Do you agree with the proposal to adopt the existing definition of 

‘relevant information’ from the insider dealing regime under the 

SFO to define PSI? 

 

Answer: Agree. 

 

Q1(b): Do you agree that a listed corporation should be obliged to disclose 

to the public as soon as practicable any ‘inside information’ that has 

come to its knowledge, and that it should be regarded to have 

knowledge of the inside information if a director or an officer has 

come into possession of that information in the course of the 

performance of his duties? 

 

Answer: We agree, subject to (1) reasonable safe harbours (including those 

proposed in the Consultation Paper) to be included, and (2) giving a 

narrower definition to an officer. 

  

For (1), it is considered that if a non-disclosure decision is made in 

good faith by a corporation, the corporation (and therefore its 

directors) should not be subject to the disclosure obligations nor be 

liable to the civil sanctions.  

  

On (2) and based on the principle of proportionality, it is proposed 

that officers should only refer to those who are in possession of key 

information of a corporation, and participate in making major 

decisions for the organization. 

   

Q1(c): Do you agree with the proposal that the disclosure must be made in 

a manner that can provide for equal, timely and effective access by 

the public to the information disclosed? 

 

Answer: Agree. 
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Q2(a): Do you agree to the provision of the four proposed safe harbours? 

 

Answer: Agree.  Subject to other reasonable safe harbours to be included 

(e.g. non-disclosure is based on a reasonable business judgement) 

(see also our response to Q1(b)). 

 

Q2(b): Do you agree that the SFC should be empowered to grant waivers, 

and to attach conditions thereto? 

 

Answer: Agree. 

  

Q2(c): Do you think that the legislation should provide for additional safe 

harbours? If so, what are these additional safe harbours? 

 

Answer: Agree.  Please see our response to Q1(b) and Q2(a). 

 

Q2(d): Do you agree that the SFC should be empowered to prescribe 

further safe harbours in the form of rules under the SFO? 

 

Answer: Agree. 

 

Given the momentum of the securities market, it is believed that 

empowering SFC to prescribe new safe harbours will help sustain 

Hong Kong as a leading international centre and the premier capital 

formation centre in the region.  

 

Q3(a): Do you agree to extend the jurisdiction of the MMT to handle 

breaches of the statutory disclosure requirements? 

 

Answer: Agree. 

 

Q3(b): Do you agree with the proposed range of civil remedies as set out 

in paragraphs 2.31, 2.35 and 2.36? 

 

Answer: Agree, subject to narrowing the definition of an officer and 

the inclusion of safe harbours as mentioned above. 

  

It is a question of striking a reasonable balance:  on one hand, it is 
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necessary to enhance market transparency and fairness in the 

provision of information to investors. On the other hand, the 

proposed disclosure obligation should not 'encourage' directors to 

play safe (given the severity of the civil liabilities) by making 

disclosure indiscriminately. 

  

Q3(c): Do you agree to grant the SFC direct access to the MMT to institute 

proceedings on breaches of the statutory disclosure requirements?

 

Answer: Understood that the purpose of the proposal is to streamline the 

process to enforce the statutory disclosure requirement but it will 

also rest the power of investigation and prosecution solely with 

SFC. It is therefore suggested to follow the current system under 

SFO for the Financial Secretary to institute proceedings before the 

Market Misconduct Tribunal.  

 

Q4 Do you agree that the SFC should provide informal consultation for 

the listed corporations with regard to the statutory disclosure 

requirements, initially for a 12-month period? 

 

Answer: Agree. It is also believed that listed corporations who do not have 

legal resource in house will be benefited by SFC establishing a 

'frequency asked questions' section on the subject on their 

Website.  

  

Q5 Do you think the administration and enforcement arrangements 

proposed by the SFC and SEHK in paragraphs 3.8 - 3.9 are 

appropriate?  Do you have any comments on the respective roles 

of the SFC and SEHK to further enhance clarity? 

 

Answer: It is likely that listed corporations in general are not that concerned 

whether it will be SFC or Stock Exchange being the regulatory body 

in this regard, so long as their respective power (on the assumption 

that there is no overlapping) and the obligations therefore on listed 

corporations are clearly spelt out. 
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Submitted by: Swire Pacific Limited 
Stock Codes: 19 and 87 
Date: 18th June 2010 
 
 

Consultation Paper on the Proposed Statutory Codification of Certain 
Requirements to Disclose Price Sensitive Information by Listed Corporations 

 
Responses to Questions for Consultation 

 
1.  (a)  Do you agree with the proposal to adopt the existing definition of 

“relevant information” from the insider dealing regime under the SFO to 
define PSI? 

 
  Yes. 
 
 (b)  Do you agree that a listed corporation should be obliged to disclose to the 

public as soon as practicable any “inside information” that has come to 
its knowledge, and that it should be regarded to have knowledge of the 
inside information if a director or an officer has come into possession of 
that information in the course of the performance of his duties? 

 
  Yes, subject to the company secretary being substituted for an officer.  

Given the serious consequences of non-disclosure, the knowledge of those 
who are not responsible for the governance of the listed corporation 
should not be attributed to those who are.   

 
 
 (c)  Do you agree with the proposal that the disclosure must be made in a 

manner that can provide for equal, timely and effective access by the 
public to the information disclosed? 

 
  Yes. 
 
 
2.  (a)  Do you agree to the provision of the four proposed safe harbours? 
 
  Yes, subject to two points.  First, safe harbour A should not be lost by 

disclosure by a third party, if the legislation still prohibits disclosure by 
the listed corporation notwithstanding the disclosure by the third party 
(see paragraphs 47 and 48 of the draft SFC Guidelines).  Second, we see 
no reason why foreign law (or foreign court) prohibitions on disclosure 
should not be within safe harbour A.  If the concern is that the SFC will 
not have the knowledge of the relevant foreign law in order to check 
whether the prohibition is genuine, the listed corporation could be 
required (if so requested by the SFC) to provide a legal opinion issued by 
a law firm practising in the relevant jurisdiction to the effect that the 
prohibition is genuine.   
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 (b)  Do you agree that the SFC should be empowered to grant waivers, and to 
attach conditions thereto? 

 
  Yes, but (see answer to 2(a) above) a waiver should not be necessary 

where disclosure is prohibited by a foreign law or court order.   
 
 
 (c)  Do you think that the legislation should provide for additional safe 

harbours?  If so, what are these additional safe harbours? 
 
  Yes. 
 
  Additional safe harbours include: 
 

(i)  when trading of the securities of the listed corporation on the Hong 
Kong Stock Exchange is suspended. 

 
(ii)  when the listed corporation has responded to enquiries from the 

Stock Exchange under Rule 13.10 of the Listing Rules, following 
which the Stock Exchange does not exercise its power to suspend 
trading of the securities of that listed corporation. 

 
 (d)  Do you agree that the SFC should be empowered to prescribe further safe 

harbours in the form of rules under the SFO? 
 
  Yes. 
 
3.  (a)  Do you agree to extend the jurisdiction of the MMT to handle breaches of 

the statutory disclosure requirements? 
 
  Yes. 
 
 (b)  Do you agree with the proposed range of civil remedies as set out in 

paragraphs 2.31, 2.35 and 2.36? 
 
  We have no comment on this question. 
 
 (c)  Do you agree to grant the SFC direct access to the MMT to institute 

proceedings on breaches of the statutory disclosure requirements? 
 
  We think that the decision to institute proceedings should be taken by the 

Department of Justice, in order to provide an independent review of the 
case by a party which has not investigated it.  We think that the safeguard 
of an independent review is desirable in view of the lower burden of proof 
required in civil matters and the possibility of civil claims being made by 
third parties. 
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4. Do you agree that the SFC should provide informal consultation for the listed 
corporations with regard to the statutory disclosure requirements, initially for a 
12-month period? 

 
 Yes. 
 
 
 
5. Do you think the administration and enforcement arrangements proposed by the 

SFC and SEHK in paragraphs 3.8 - 3.9 are appropriate? Do you have any 
comments on the respective roles of the SFC and SEHK to further enhance 
clarity? 

 
 The division of work and responsibilities between the SFC and SEHK should be 

set out clearly in order to avoid duplication and gaps and particularly to enable 
listed corporations to promptly respond to any enquiries in relation to unusual 
movements in share price or share trading volume. 

 
 It is submitted that the SEHK should issue enquiries, on behalf of itself and the 

SFC (under the dual filing regime), to listed corporations in relation to unusual 
movements in share price or share trading volume and that the listed 
corporations only need to respond to such enquiries to the SEHK (and therefore 
the SFC under the dual filing regime). 

 
 

-  END  - 
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就〝有關擬將上市法團披露股價敏感資料的若干規定納入法例的諮詢文件〞 的意

見書 

 

問題 1 

(a) 採用股價敏感資料定義 

答: 無意見 

 

(b) 是否贊成盡快披露 

答:贊成，但為防止有人繞過無明確時限的法例，延遲披露，我們建議加入披露

時限，例如有關資料應於三個營業日內披露。 

 

(c) 是否贊成平等、適時及有效披露 

答: 贊成 

 

問題 2 

(a) 是否贊成建議的四個安全港 

答: 贊成安全港 A(如披露，即違犯): 

 

關於安全港 B(未完成磋商或建議)，為防濫用此條例，我們建議安全港 B

加入以下條件，使適用範圍收窄: 

(i)如該資料對外披露，將很可能對該磋商或建議結果有重大影響; 

(ii)獲證監會事先同意該不須披露資料屬於安全港 B 範圍; 及 

(iii)獲知該未披露資料的關連人士如在資料披露前進行有關證券及衍生

工具交易，即被視為內幕交易。 

 

關於安全港 C(商業秘密)，為防濫用此條例，我們建議安全港 C 加上以下

條件，使適用範圍收窄: 

(i)如該資料對外披露，將對公司營運有重大形響；及 

(ii)獲證監會事先同意該不須披露資料屬於安全港 C 範圍。 

 

關於安全港 D(中央流動資金支援)，為防濫用此條例，我們建議安全港 D

須獲證監會及金管局事先同意該不須披露資料屬於安全港 D 範圍。 

 

問題 3 

(a) 市場失當行為審裁處處理法定披露個案 

答: 贊成 

 

(b) 是否贊成民事補救措施 

(i)關於 2.31，我們贊成對上市法團及個別董事及高級人員實施建議的民事制

裁，但要求增加刑罰至以下劃線罰則: 
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(甲)向該上市法團及/或董事及/或高級人員施加罰款，最高限額以過往三年該

法團或從該法團職位獲取的平均每月收入(包括紅利、股權、房津等)計的二十

四個月收入，上限一億元； 

(乙)取消該董事或高級人員擔任上市法團董事或以其他方式參與上市法團管理

事務的資格，為期最多十年，及向世界各地主要交易所建議相同制裁; 

(丙)向該董事或高級人員發出〝泠淡對待〞令，即在不超過十年的期間內，他

們不得使用市場設施，及向世界各地主要交易所建議相同制裁；及 

(丁)向該董事或高級人員施與刑事罰則，上限為入獄十年。 

 

(ii)我們贊成 2.35 及 2.36 建議，但就上市公市違例披露，引致小股東錯誤賣

買或繼續持有公司股票的財務損失，法例並無明確介定適用範圍。如仍以現行

法規為索償標準，恐怕小股東仍得不到應有保障。就此情況下，我們有以下意

見: 

(甲)由於上市公司數目膨脹，小股東(就算是專業投資者)管理私人證券投資，

不可能閱讀所有公司披露，很多時只依賴分析員報告及傳媒所提供公司資訊以

作投資決定，而分析員就很全面閱讀及分析公司披露來作投資評估。但根據現

行法規，這種小股東間接依賴不實披露引致投資損失，申索多數都不獲受理。

例如最近一名中信泰富小股東在小額錢債審裁處，向公司前主席追討數萬元因

公司公布誤導的買股損失，裁判官就因小股東只曾參考報章投資專欄分析以作

投資，而並沒有閱讀有關涉事披露，所以不能以間接依賴失實披露，追討投資

損失(小額錢債審裁處案件編號 SCTC49452/2009 的覆核裁決)。但美國小投

資者很多時如在公司失實披露情況下引致投資損失，卻無須曾閱讀及依賴有關

披露亦獲賠償。香港作為國際金融中心，我們強烈希望在違例披露的賠償上亦

能與美國市場接軌。故此，為反影現時市場實況及切實保障小股東權益，我們

強烈促請貴局完善法例，立法確定小股東在何種範圍內可獲違例披露的補償：

就此我們大力建議披露資料如是合理預期將被一般專業投資分析員所依賴以作

投資評估的，小股東均可無須閱讀或依賴有關披露，亦能以違例披露進行索

償。我們相信這種索償準則是公平、公正及合理，因為證券的市場價格大抵已

反影所有公司披露。而公司董事及高層亦可簡單地以專業投資分析員為本，進

行依法披露。 (乙)另一方面，在公司實時披露也很難執行。所以我們建議公

司股價較上日收市價變動超過正負 25%後，應立即強制停牌，待公司澄請所須

披露後，可即給予復牌買賣。這樣做就較能減少因披露延遲而產生的潛在內幕

交易。 

 

(c)我們贊成證監會直接提起在市場失當行為審裁處前進行研訊程序。但這並不

能解決現行保障小投資者不足的一些根本問題，我們建議政府應考慮向證監會

或其他法定機構，加入以下職能： 

(甲)小股東是分散個體，受影響人數眾多。現時證監會一般並沒有收集受害小

股東的資料，包括損失數目、人數、姓名、聯絡方法等等，以作日後跟進。現

時證監會大大落後其他法定機構如消委會及勞工處，它們分別主動收集受害消
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費者及勞工資料，以作退進。所以我們提議證監會加入有關職能，主動收集小

股東損失及其他資料，以提供日後申索平台。  

(乙)證監會現時並沒有交待個別調查個案進度，而小股東向證監會查詢，亦因

法例所限，證監會不能作答。但市場失當往往涉及冗長的調查，而小股東卻蒙

在鼓中，不知應採取何種行動追討。而時間拖長後，涉案人士或公司的資產亦

可能流失，就算最後被判市場失當，要作民事賠償，亦未必有餘錢可供賠償。

故此我們提議應修例，付予證監會在不影響調查下，向小股東及公眾定期撮要

交侍進度。 

(丙)小股東投資每隻上市股票價值涉及一般由幾萬至幾十萬元不等，因披露失

實、誤導或其他市場失當行為，損失幾萬元或低六位數字，這形成單一小股東

實無足夠誘因向法團，董事及/或高層於較高級法院追討賠償。最典形的例子莫

如最近三名中信泰富小股東雖然在小額錢債審裁處，每人向公司前主席追討數

萬元因公司公布誤導的買股損失，卻被審裁處轉介至高院審理。小股東因無財

力在高院追討，而最終被迫放棄(小額錢債審裁處案件編號 SCT49450/2009 至

SCT49452/2009)。況且在一般情況下，法援亦不會受理小額索償，而大多數小

股民既有股票資產，多數亦難與滿足法援財務條件限制。坦白說，小股東權益

在香港市場實際上保障相對其他國際市場是很有限。故此我們建議政府除加強

披露監管外，應考慮在證券及期貨條例內加入調解機制、集體訴訟基金及/或私

人集體訴訟，使小股東能以較低追索成本，追討損失。作為小投資者，我們絕

對贊成以市場交易徵費或其他用家自付模式支持上述有關運作。 

 

問題 4 

贊成證監會就法定披露要求提供非正式諮詢服務，但建議諮詢期可縮短至 6 至

9個月，使有關披露要求能較快落實。 

 

其他 

最後，我們希望貴局除(根據此諮詢文件說明)已參考歐盟、英國及澳洲法規

外，亦能參照世界最大的美國證券市場涉及法規，及香港主要競爭對手新加坡

證券市場的法規，尤其是關乎違例披露及補償小投者損失的法規。我們極之渴

望香港將來有關披露及補償法規，相對上述兩個市場提供小股東的保障具競爭

能力，以發展及穩固香港作為國際金融中心的領導地位。 

        

 

 中信泰富小股東關注組上 

 二 O 一 O 年六月二十五日 
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To  : the Fnancial Services and the Treasury Bureau  28 June 2010 
Via   : online submission/email. 
 
 
 

Submission re : Consultation Paper on the 
Proposed Statutory Codification of certain Requirements to 

Disclose Price Sensitive Information (PSI) by Listed Corporations (LISTCO) 
by the Financial Services & Treasury Bureau in March 2010 

 
 
  

1. It is wrong to put non-disclosure of information on the same footing as 
the market misconduct of insider dealing.   

2. Insider dealing is a conscientious act, driven invariably by personal 
greed1 to make profit.  In the context of S.270, a board definition of “relevant 
information” is required because it is there to deal with the case of people 
dealing in, or counseling or procuring others to deal in, listed securities.  A 
failure to disclose information can be the result of a simple management 
oversight, internal communication breakdown, or a mere judgmental error, 
when neither securities-dealing, nor any personal profit element, is involved.  
Why should LISTCO and its officers be under same culpability in such 
scenario?  Copying the same definition as in the S.245 is inept as failure to 
disclose PSI should not be viewed in the same context as insider dealing 
under S.270 of the Securities & Futures Ordinance (SFO), Cap. 571. 

3. A corporation acts through its officers, collectively.  Information knew 
by a single director, per sec, should not be regarded as information of the 
LISTCO.     Why should PSI known only to the Chairman or shared only 
between him and his son/daughter (who happens also to be a director) 
during breakfast be regarded as information known to the LISTCO when no 
other (non-family) director is even aware of the same?  What if the other 
directors have different views?  Not until the directors appraise of the PSI, 
how can they react to the question of disclosure or not?  It makes sense to 
affix knowledge to LISTCO only when all or, at least, a majority of its 
executive directors have appraised of the PSI in question. 

4. One must bear in mind the commercial reality of the Chinese business 
community is that business often is generated or negotiated during private 
social occasions.  Would PSI learnt during a drink at a pub after office or a 
dinner at restaurant in Shanghai be regarded as info coming into a 
director’s possession in performance of his duties?  If it is PSI in nature, 
then it should not matter when and where it is gathered and whether the 

                                                 
1 In fact, it is a defense under S.271(3) of the SFO, Cap.571, if the person charged can “establish that the purpose for which he deals in the 
listed securities in question (or counseled or procured others to deal in those securities) was not ………..  for the purpose of securing or 
increasing a profit or avoiding/reducing a loss, whether for himself or for others, by using the relevant information” (emphasis supplied).  
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Executive Director concerned is in performance of duties when he comes to 
know that info.  

5. Response Question 1: 

(a). No – see paragraph 1 & 2 above. 

(b). No – see paragraph 3 & 4. 

(c). Yes – we can make use of the existing HKEx-EPS mechanism.     

6. Recommendations   

(a). It is fundamentally wrong, as a concept, to equate PSI 
disclosure with insider information.  Sufficient deterrents have 
already been in Part XIII and part XIV of the SFO to deal with the 
truly culpable instances arising from abuse of PSI.  There is no 
compelling need to legislate additionally for PSI disclosure.  
Otherwise, the market may be glutted with information 
indiscriminately disseminated by LISTCO officers just to play safe 
from trap for the unwary under SFO.  This is unhelpful, and at 
worst, can confuse the market.     

(b). Keep but amend R13.09  Instead, good use shall 
continuously be made of the machinery under existing Listing 
Rules 13.09.  In terms of market familiarity and industry 
participants’ understanding, there is not much difference between 
the operation of Rule 13.09 and the insiders dealing laws, both of 
which have been with us for sufficiently long time.  We should keep 
using R13.09.  The R13.09 regime should expand to include an 
obligation to disclose information of LISTCO’s substantial 
shareholder in specific circumstances, such as that substantial 
shareholder has reached agreement to place down his shares or 
has agreed to pledge his shares in the LISTCO for facilities or 
advance to himself.  These are instances when LISTCO share price 
may be affected but presently are outside the disclosure ambit of 
the Listing Rules. 

(c). De minims threshold  If contrary to what is 
suggested and PSI finds its way into the SFO, it is further 
suggested that a threshold be set to exempt from disclosure 
information which is quantitatively immaterial.  Information which 
has the effect of a size test ratio2 by, say, less than 5% should not 
be considered as material as requiring statutory disclosure.  
Instead, LISTCO is encouraged as matter of corporate governance – 
but not obliged as under SFO – to disclose.  This helps weeding out 
the not-so-important information from the market.  

                                                 
2 Borrowing the same ratios as in Chapter 14 of the Listing Rules.  
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7. On the proposed Safe Harbor B, is there an obligation to disclose if 
LISTCO has signed (limited effect) MOU/LOI – binding only on exclusivity 
and agreement for prospective buyer to perform due diligence on targeted 
assets – but nothing on commercial terms?  What if the MOU/LOI contains 
the commercial terms but is expressed to be non-binding.  Is there 
obligation to disclose such MOU/LOI?  It is suggested that any PSI 
Rules/laws should catch only binding MOU/LOI.  Info on non-binding 
LOI/MOU is not useful and can be confusing to the market. 

8. Response to Question 2 (a) through (d) – assuming PSI issue does 
eventually find its way into SFO, yes. 

9. Should company secretary (and non-consenting directors) be liable for 
not disclosing PSI ? 

(a).   Company secretary’s role is administrative; rather than executive.  
S/he is to advise and implement decisions of the Board but has no executive 
power to block, or veto, a decision if the senior management disagrees with 
his/her reading of the situation.  Similarly, if a director is not aware of the 
PSI (e.g. he is on leave, or relevant info is deliberately being withheld from 
him), or that director does not agree with the decision not to make PSI 
disclosure, it will be unfair to attach liability to him in those circumstances.  
In short, any liability on account of PSI disclosure should be (actual) 
knowledge-&-connivance based.  If one does not know, or one does not agree 
or connive to it, then s/he should not be made liable.        

(b). It is, in particular, not fair to make company secretary liable because, 
unlike Executive Directors, s/he has no management power or authority.  If 
the company secretary has so advised on disclosure, and senior 
management disagrees or refuses to follow, then it will be a catch-22 for 
him/her.  Also what if the senior management rejects, or simply refuses to 
follow, all or a large part of the measures recommended by the company 
secretary to prevent breaching PSI disclosure laws, what can the company 
secretary do in those circumstances?   Why should the company secretary – 
earning (in small-cap LISTCOs) less than $1M a year – in those scenarios be 
made to pay $8M fine, become the subject of MMT order (effectively baring 
him/her from finding another job), or be ordered to pay hundreds of 
thousands cost to the SFC for a decision which s/he disagrees but over 
which, s/he is helpless to change? 

(c). Recommendations – either the company secretary and the dissenting 
directors be craved out from the definition of “officer” for the purpose of this 
new Part IIIA, or an express exemption from liability be provided for those 
who have duly and diligent advised for disclosure, whose advice is backed 
up by external legal advice from reputable law firm.   

i. This protects the company secretary as well as those directors 
who aired concerns but whose views are unreasonably 
rejected/not followed by his fellow directors.  If no appropriate 
exemption is there to protect the honest and the innocent, who 
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would want to take the job of company secretary or paid 
executive director!  This is all the more important when, as 
presently drafted, negligence/omission also attracts liability.  
This disproportionate exposure is not conducive to the 
development of the institution of company secretary, which in 
turns hampers the furtherance of corporate governance for 
LISTCOs in Hong Kong as a whole.   

ii. Job pressure, especially in times of down market, bends knees.  
To this, LISTCO shall have in place a mechanism (same as that 
afforded for the benefit of the INEDs) when the company 
secretary as well as the dissenting director can :  

[I]. have direct access to external legal advice when a PDI 
disclosure issue emerges,  

[II]. have his view recorded and then circulated to the full 
Board for consideration, and  

[III]. the Board is statutory-obliged to put in appropriate 
statement(s) in the company secretary/director resignation 
announcement to state whether or not s/he has been in 
disagreement with the directors over PSI disclosure issue and if 
so, what is the view of the dissenting company 
secretary/resigning director and the reason of the Board/senior 
management in rejecting such view.  If LISTCO does not put in 
such statement(s), the resigning company secretary/resigning 
director is entitled to put up his own announcement drawing 
the fact of his disagreement to the attention of the shareholders 
of the LISTCO concerned, and   

[IV]. all [I] through [III] are to be done at the expenses of the 
LISTCO.  In this manner, the company secretary or a 
paid/employee director is not put under job pressure and will 
have the spine to speak up on disclosure compliance issue.      

10. The range of civil sanctions is not appropriate for breach of disclosure 
of PSI scenarios, especially when no personal greed/profit element is 
involved.  This has much to do with the erroneous equating of PSI issue with 
insider information.  PSI matter is more regulatory or compliance in nature.  
Insiders-dealing goes to the integrity of the Hong Kong capital market 
meriting, of course, sanctions and more serious treatments.  Why should 
s/he suffers the consequence of “cold shoulder” order and be out of the job 
as company secretary for 5 years if his employer – the LISTCO – fails to 
make PSI disclosure during the annual leave of the company secretary and 
his/her less-experienced officer overlooks or makes an error of judgment on 
the matter?   

11. If in the end, LISTCO/officers are vindicated of the charge under Part 
IIIA, then logically SFC, at fault in bringing the proceedings, shall bear all 
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the cost of the LISTCO/officers incurred in defending the MMT proceedings, 
compensate officers3 concerned for loss suffered, such as loss of job & salary 
during the investigation & proceedings, and publish an announcement on 
the SFC website on the exonerating judgment.    

12. Response to Question 3: 

(a). MMT to handle PSI issue – yes, but only for the serious 
cases, such as intentional or reckless (but not negligent) breach, or 
one motivated by  personal gain, or 2nd–time offender.   

For innocent or technical breach (even with negligence), or 1st-time 
offender (not involving personal gain or securities inside-dealing), it 
is suggested that treatment shall first be dealt with at 
departmental level by way of a SFC reprimand, low-calibrated 
administrative fine, or public censure.   

This reflects the principle of proportionality and has the advantage 
of not loading the MMT with too much backlog of works. 

(b). Yes – only for paragraph 2.31 & 2.36 but then only on the 
basis that the protections suggested under paragraph 9 (c) are also 
in place.  Otherwise, the sanctions are too severe, and glaringly out 
of proportion to pure-listing compliance issue like PSI disclosure.   

The sentencing factors that MMT should take into account as set 
forth in paragraph 2.33 should be written – in a non-exhaustive 
manner – into Part IIIA.   

As a matter of principle, PSI disclosure being regulatory and 
compliance in nature should not give rise to civil remedies.  
Otherwise, it will open litigation flood-gate.  In principle, we 
disagree with paragraph 2.35.  If contrary to this, civil remedy were 
to be provided, then it should only be available in limited 
circumstances when one can prove that he suffers pecuniary loss 
“solely and directly” a result of the PSI non-disclosure4.     

(c). Yes.         

13. Response to Question 4 – yes but please clarify if SFC will continue to 
provide consultation after the 12-months trial period. 

14. If we are to have part IIIA, why can’t we simply delete the 
requirements of Listing Rules 13.09, now that the PSI has become statutory? 

15. Response to Question 5 – please clarify whether, henceforth from the 
day Part IIIA coming into operation, there is still any need to comply with 

                                                 
3 And also compensating the LISTCO too – perhaps on putative damages basis akin to defamation suit if reputational loss is hard to quantify. 
4 Or the same standard as one is to sue for civil compensation on the ground of misleading info/statements in a prospectus under Cap.32. 
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Listing Rules 13.09 and whether LISTCO should consult only SFC – and not 
SEHK any more – on PSI matters.   

16. Submission on the PSI Guidelines in the Consultation Paper by SFC is 
also attached for sake of completeness.  

 

Submission by: 

Ricky CHAN5 
28 June 2010 
 
 
 

                                                 
5 The writer is the General Counsel of Pacific Century Premium Developments Limited (HKEx Stock Code : 432)  
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Dear Sir/Madam, 
 I refer to the attached submission dated 12 June 2010 submitted by my friend.  I 
endorse her views therein.  In addition, I have the following comments on the 
Proposal: 
 1.  I see no reason why in s.101B, knowledge of an officer is imputed to a listed 
corporation since "officer" will cover a wide range of people including directors, 
company secretaries, and even managers.  I would therefore suggest that all 
references to "officer" in s.101B and s.101G be substituted with the word "director". 
 2.  I have also looked at paragraph 29 of the proposed "Guidelines on Disclosure of 

Insider Information" to be issued by SFC and come to the conclusion that most 
probable than not, a listed corporation will disclose any information coming 
into its possession, in which case, the market will be inundated with 
information which is neither useful nor constructive. 

 3.  There is no definition of "trade secret" in the proposed amending ordinance and 
that is totally unsatisfactory. 

  
My view is that if the government is to implement the Proposal, it is adding another 
piece of "擾民之政".  Can our government not go back to the basics and follow the 
thoughts of 老子 in 道德經, that is, "我無為，而民自化；我好靜，而民自正；我

無事，而民自富；我無慾，而民自樸。＂. 
  
Yours faithfully, 
Eva LAM 

  
Enc. 
 

























sueilau
矩形

sueilau
矩形

sueilau
矩形

sueilau
矩形







 

2 
 

necessary steps that are reasonable in the circumstances to disclose the information to the 

public. [Emphasis added]”2 

Our contention is with the implications of the timing in the release of inside information 
stipulated in section 101B (1) of the SFO. Confusion could arise between the phases “as soon 
as practicable” and “immediately take all necessary steps”. Furthermore, the disclosure can 
simply be deferred by arguing that the circumstances to release price sensitive information 
might not be practicable then.  
 
Furthermore, the legal interpretation of the phase “as soon as practicable” is subjective and ad 
hoc. In the dicta of Kuang Teng Industry and Minton Optic Industry v Multispark Ltd and 

Shinon Indistries,
3, Chu J contends that a six day delay (even with good reason) is too long to 

give effect to as soon as practicable to execute a Mareva Injunction. However, his honour has 
left open as to what constitute “as soon as practicable”. In another case, First Shanghai 

Enterprises v Dahlia Properties,4 the court gave an example that the contractual expression 
of “as soon as practicable” may mean three days if there is no specific contractual period 
stipulated by the parties. Accordingly, we recommend that the wording of the proposed 
provision, s101B of the SFO should be amended.  
 
We submit that the wordings and standards found in section 674(2) of the Australian 
Corporations Act (2001) (Cth) (CA) in conjunction with Australian Stock Exchange (ASX) 
Listing Rule 3.1 is more appropriate for Hong Kong. 

ASX Listing Rule 3.1 states that, “Once an entity is become aware of any information it that 

a reasonable person would have a material effect on price or value of the entity’s securities, 

the entity must immediately tell ASX that information. [emphasis added]” This rule is backed 
by section 674(2) of the CA where the entity must notify ASX if, “the entity has information 

that those provisions require the entity to notify to the market operator;
5 and  that 

information: (i)  is not generally available; and (ii) is information that a reasonable person 

would expect, if it were generally available, to have a material effect on the price or value of 

ED(enhanced disclosure) securities of the entity; the entity must notify the market operator of 

that information in accordance with those provisions [r3.1 of the ASX Listing Rules].
6
” 

Note that the timing to release price sensitive information (inside information) in Australia is 
“immediately”. The immediate release of information is in line with the assumptions of the 
efficient capital market hypothesis (ECMH), where stock prices reflect all available 
information about the listed entity.7 The underlying assumptions of ECMH are that: investors 
are rational; makes decision based on all available information; and cost of disclosure is low.8 
Hence the immediate release of price sensitive information is expected to enhance the 

                                                             
2 Ibid, 9. 
3 [2001] HKCU 911   
4 [2001] HKCU 375   
5 S674(2)(b) of the Corporations Act (2001) (Cth) 
6 S674(2)(c) of the Corporations Act (2001) (Cth) 
7 Paul Redmond, Companies and Securities Law: Commentary and Materials (5th ed., 2009) 718. 
8 Robert Baxt, Ashley Black, and Pamela Hanrahan, Securities and Financial Services Law (7th ed., 2008) 337-8. 

http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s761a.html#person
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#have
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#ed_securities
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#entity
http://www.austlii.edu.au/au/legis/cth/consol_act/ca2001172/s9.html#information
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confidence of investors and the price of the share of the listed entities are not distorted by 
information asymmetry. 

Australia‟s corporate regulator, the Australian Securities and Investment Commission (ASIC) 
issued an infringement notice to Rio Tinto on 5th June 2008 for contravention of section 
674(2) of CA in failing to inform the ASX immediately when the company was aware that a 
particular information (a US$38.1 billion acquisition of Alcan Inc) had a material effect on 
the price of the entity‟s securities.9 During the 1 hour and 11 minutes delay in the release of 
price sensitive information, 725,624 shares were traded (representing 37.6% of the volume of 
the day‟s trading) and the value of the shared traded was AUD$64,899,964 (representing 
35.3% of the value of the day‟s trading),10 it had distorted the value and price of the shares 
traded because investors did not have all available information to make an informed choice. 
Hence the importance of “immediate” release of price sensitive to the market is exemplified 
from this example. 

Consequently, if Hong Kong adopted the timing of the release of price sensitive information 
from “as soon as practicable” to “immediately” as well as the wordings found in section 
674(2) of the Australian CA in conjunction with ASX Listing Rule 3.1, we believe that it 
could enhance the reputation of Hong Kong as an international financial hub for the 
following reasons:  

(1) it would remove any possible confusion over what constitute “as soon as possible”;  

(2) by changing the timing from “as soon as possible” to “immediately”, it would not 
only remove any possibility of listed entities delaying the release of price sensitive 
information, the availability and promptness in the release of information about listed 
entities would help investors to make an informed choice about their investments; and 

(3) it also would remove any price distortions attributed to the delay in the release of 
price sensitive information and this in turn would enhance the confidence of local and 
international investors in Hong Kong‟s capital market. 
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